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Introduction.
Maria Rodriguez allowed Elba Jimenez to drive her Camry

one night in June 2012. (2 RT 35–36.) Jimenez’s drunk driving
resulted in the death of Claudia Fernandez. (Ibid.) Below,
Claudia’s four children sought damages for wrongful death. (2 RT
36.) Jimenez stipulated to liability. (Ibid.) A jury found Rodriguez
liable for negligently entrusting the vehicle to Jimenez. (7 CT
1441-1442, 1446-1450.) It awarded $45 million damages, despite
receiving no evidence of economic loss. (7 CT 1442-1444.) As
plaintiffs put it: “This is a purely non-economic case.” (4 RT 987.)
Rodriguez appeals because the judgment is excessive. She
does not challenge the liability verdict. The judgment should be
reversed with directions to retry damages.
2.

Statement of facts: plaintiffs’ evidence of damages.
Claudia1 was born July 20, 1973. (4 RT 688.) Rachel

Fernandez was born June 9, 1990, so she was a few days short of
22 years of age on the day of the collision. (3 RT 463.) Jeremy
Valle was born June 25, 1997, so he was 15 years of age at the
time of the incident and 19 years of age at trial. (4 RT 902.)
Donovan Valle was born February 12, 2000, so he was 12 years of
age at the time of the incident and 16 years of age at trial. (4 RT
918.) Ryan Valle was born April 5, 2002, so he was 10 years of

As is conventional, this brief refers to people with the same last
name by their first names. No disrespect is intended.
1
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age at the time of the incident and 14 years of age at trial. (4 RT
927.)
Claudia was a hard worker with a job at an animal
hospital. (3 RT 469.) She managed everything for raising four
children. (3 RT 469.) Claudia took the family to parks for picnics.
(3 RT 473–474; 4 RT 908.) The court received photographs of the
family before and after the incident. (4 RT 607–609, 611–615,
618–619, 624–630, 640–641.)
2.1.

Rachel.

Before the incident, Rachel lived on her own in South
Pasadena and attended community college. (3 RT 467.) Claudia
sometimes did things for her, like bring her lunch. (3 RT 468.)
Claudia supported Rachel, and they had a very strong
relationship. (3 RT 475, see 3 RT 476–477 [self-esteem and high
school senior prom].)
Claudia provided family structure and discipline. (3 RT
470.) She was a “cool mom.” (3 RT 465.) She made family time for
movies and shopping. (3 RT 465.)
The incident occurred shortly before Father’s Day. (3 RT
475.) On the night it happened, Rachel learned about it through
phone calls with relatives. (4 RT 605–606.) She went to the scene.
(4 RT 607.) Friends and family put up a memorial there. (4 RT
614.) After a few months, people moved on with their lives and
provided little support. (4 RT 616–617.)
Rachel “kind of checked out” during the summer after the
incident, but she “clocked back in” when the younger siblings
needed support going back to school. (4 RT 609–610, 633–634.)
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During the summer, their uncle Fernando provided support.
(4 RT 676–677.)
Before the incident, Rachel had good sibling relationships.
(4 RT 630.) After the incident, Rachel took on a mother role,
which is hard for a sibling. (3 RT 470–471; 4 RT 630.) She
stopped going to school. (3 RT 467.) Donovan and Jeremy
sometimes resented her surrogate parenting. (4 RT 630.)
Rachel had to take a stand for her responsibility because
her family wanted her grandmother to take charge. (4 RT 632.)
But Rachel did not like the part of the city where her
grandmother lived. (4 RT 632.) She obtained legal custody of the
boys. (4 RT 634.) Rachel used her address to get the boys in
South Pasadena schools, and she often drove them to and from
school. (4 RT 622–623.)
Taking on the mother role has “helped [Rachel] a lot.” (4 RT
631.) It has made her a better person. (4 RT 631.) She is more
responsible and more adult, including in the care she takes
driving. (4 RT 631–632, 666, 687.) She thinks she will be a great
parent if she has children. (4 RT 633.) Taking care of her brothers
has been “a good, bumpy road.” (4 RT 633.) And it has brought all
the siblings together. (4 RT 633.) She believes she made a good
decision. (4 RT 632.)
Rachel planned to work with children but lost interest after
Claudia’s death. (3 RT 464.) Now she does in-home care for
people with disabilities, and she wants to work in psychology.
(3 RT 464.) She likes her job and plans to go back to school and
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become a nurse. (3 RT 464, 467; see 4 RT 610–611 [got the job in
2013].)
Rachel misses dinner time, mother-daughter time, and loud
Mexican music on Sunday mornings. (3 RT 466.) Thanksgiving
and Father’s Day are difficult. (3 RT 475; 4 RT 615–616.)
Although there was no father, there was a family tradition of
celebrating (3 RT 475); Claudia played both parental roles (4 RT
626–627). When the boys graduate from schools, Claudia will not
be there. (4 RT 617.)
The siblings had one joint grief counseling session. (4 RT
683–684.)
2.2.

Jeremy.

Jeremy lives with his brothers and his uncle. (4 RT 903.)
Jeremy gets along well with his siblings, with the usual
occasional sibling arguments. (4 RT 911.)
At the time of the incident, Jeremy had just finished his
sophomore year of high school, with grades of C and D. (4 RT
914.) In his junior year he got Ds. (4 RT 914.) He was not
“emotionally . . . okay.” (4 RT 908; see 4 RT 624.) He completed
his senior year with a C average. (4 RT 914.) Being the oldest boy
put pressure on Jeremy. (4 RT 630.) Jeremy had about 30
sessions of grief counseling, which helped “a small amount.”
(4 RT 685–686, 916–917.)
He did not graduate from high school, but he plans to.
(4 RT 903.) He is a professional gamer, self-taught, working out
of his house about 10 hours each day. (4 RT 638, 668–669, 903–
907, 912–913.) He has been a professional since age 17, but some
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of his activities were limited before his eighteenth birthday.
(4 RT 906.) He knows three coding languages. (4 RT 907, 915.)
2.3.

Donovan.

Donovan had a happy life before Claudia died, and he did
well in elementary school. (4 RT 823.) Donovan is attending high
school in a science, technology, engineering, art, and math
program. (4 RT 919.) He has attended five schools since Claudia’s
death because the family has moved. (4 RT 920.) He had a
difficult time in the previous school year because of distractions
like his phone, games, and television. (4 RT 921–922; see 3 RT
471–472.) Claudia and her boyfriend used to push him to do his
homework. (4 RT 924.) Donovan participates in conditioning to
try out for football and baseball. (4 RT 925.) He wants to go to
college. (4 RT 926.)
Rachel thinks Donovan has anger issues, and he has hit his
wall and made dents. (4 RT 636–637, 639–640.) Donovan
acknowledges ordinary sibling arguments. (4 RT 924.)
2.4.

Ryan.

Ryan describes himself as a high school freshman who is
enjoying school. (4 RT 928.) Ryan has an individual educational
plan because he has below normal hearing in his right ear and a
speech impediment. (4 RT 635.) But he is very smart. (4 RT 635.)
Both Rachel and Jeremy say Ryan has always been independent
and different. (3 RT 469–470; 4 RT 619–620, 915–916.) He may
be “too nice,” and he has been the victim of theft by other
children. (4 RT 636.) Since Claudia died, Ryan has attended
several schools, which made it difficult to make friends. (4 RT
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620–622, 928–929.) Ryan had counseling through a school. (4 RT
684–685.)
3.

Statement of the case.
3.1.

Trial

The case was tried on plaintiffs’ first amended complaint.
(1 CT 52–62.) Only Jimenez and Rodriguez remained as
defendants for trial. (1 CT 70, 74.) Jimenez admitted liability.
(1 CT 70, 74.) The first day of trial was consumed with jury
selection and procedural discussion. (2 RT.)
Plaintiffs asked jurors if they would be shocked by being
asked to award hundreds of millions of dollars. (2 RT 60–62.) The
court sustained defendants’ objection. (2 RT 61.) Plaintiffs asked
jurors if they could ignore the fact the defendants could not afford
to pay a judgment. (2 RT 63–64.) The court intervened sua
sponte. (Ibid.) Nevertheless, a juror questioned the point of the
trial if the defendants were “in poverty.” (2 RT 64.) The court
admonished the jury not to consider poverty. (2 RT 64.)
Defendants moved for a mistrial on the ground of misconduct in
voir dire, specifically by plaintiffs’ demanding hundreds of
millions of dollars and raising poverty. (2 RT 110.) The court
denied the motion and commented that its rehabilitation during
voir dire was sufficient. (2 RT 110–111.)
In opening statement, plaintiffs told the jury Rodriguez
“admits no responsibility for giving her car to a drunk driver and
asking a drunk driver to deliver her car to Ontario. That’s why
we’re here.” (3 RT 351.) That thought concluded: “She cannot
wash her hands.” (3 RT 351.)
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The jury heard evidence for two days (6 CT 1321–1326),
then argument (7 CT 1440–1441). Rodriguez testified by video
deposition and from the stand that she felt no responsibility for
Claudia’s death. (Stipulated Augment p. 34; 4 RT 735, 945; see
3 RT 351.)
On damages, Rachel’s testimony is reported in 81 pages.
(3 RT 463–477; 4 RT 605–642, 665–672, 675–685.) Of that, 51
pages can be timed approximately at 81 minutes. (4 RT 605, 642,
675, 687.) Assuming the same average for the other pages, Rachel
testified about two hours. Jeremy’s testimony is reported in 16
pages (4 RT 902–917), so he testified about 25 minutes.
Donovan’s testimony is reported in 10 pages (4 RT 917–926), so
he testified about 16 minutes. Ryan’s testimony is reported in
four pages (4 RT 927–930), so he testified about six minutes. In
sum, the damages testimony lasted under three hours, and
plaintiffs called no third-party witnesses or experts.
Plaintiffs argued Claudia was “needlessly murdered by the
negligence of someone giving a drunk driver a car.” (5 RT 1219.)
“Ms. Rodriguez needs to know that what she did—she plays a
role in the death of my clients’ mother and sole parent. She can’t
wash her hands of it. . . . She’s suffering no consequences of her
actions at all. Ms. Jimenez is in jail, my clients don’t have any
parent, they’re orphaned, and she’s walking around saying ‘I did
nothing wrong.’ ” (5 RT 1224.) Further, “She needs to know that
what she did was wrong.” (Ibid.) Plaintiffs again accused
Rodriguez of murder. (5 RT 1226.) Plaintiffs called for a
unanimous verdict so “our community has said so, and said so
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loudly and said so clearly so she could hear it loudly and clearly
too, so she won’t be walking around saying, ‘I did nothing
wrong.’ ” (5 RT 1233.) Plaintiffs added that “when she visits
Ms. Jimenez in jail, when she leaves, she’ll know that she shares
some responsibility for this, for the fate of her girlfriend and the
fate of this family.” (5 RT 1233–1234; see 5 RT 1274:20–23.)
At the end of argument, the jury was dismissed for lunch.
(5 RT 1286.) It deliberated from 1:40 p.m. to 2:35 p.m. (7 CT
1440–1441; see 5 RT 1289.)
The jury returned a verdict holding Rodriguez liable for
negligent entrustment. (7 CT 1441–1442, 1446–1450.) It awarded
each plaintiff $5.625 million for past loss of Claudia’s support and
$5.625 million for future loss of Claudia’s support. (7 CT 1442–
1444.) The total is $45 million. (7 CT 1444.)
3.2.

Judgment, motions, and appeals.

The court entered judgment on November 29, 2016. (7 CT
1453–1457.) Plaintiffs gave notice of entry on December 19, 2016.
(7 CT 1460, 1465.) On January 3, 2017, Rodriguez timely filed
notice of intention to move for a new trial on grounds including
excessive damages. (7 CT 1466–1468.) She made the actual
motion the same day. (7 CT 1489–1512.)
The superior court denied the motion for a new trial
February 15, 2017. (9 CT 1983–1984.) Plaintiffs gave notice of
entry of that order the same day. (9 CT 1985–1988.) Rodriguez
timely and validly appealed the judgment March 17, 2017. (9 CT
2830; Code Civ. Proc., § 904.1, subd. (a)(1); Cal. Rules of Court,
rule 8.108(b)(1).)
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Rodriguez separately appealed an April 21, 2017, order
denying her motion to tax costs. (Dkt. No. B283324, 3 CT pp.
457–458, 620; Code Civ. Proc., § 904.1, subd. (a)(2).) She briefs no
issue in that appeal except that if the judgment is reversed, the
order taxing costs must fall. (Gillan v. City of San Marino
(2007)147 Cal.App.4th 1033, 1053.)
3.3.

Real party in interest; the appeal is not moot.

Rodriguez moved to stay her own appeal on the ground the
judgment is void against her unless plaintiffs cause to be vacated
a bankruptcy discharge of the debt embodied in the judgment.
(Fernandez v. State of California (Apr. 10, 2018, Dkt. No.
B281518) Motion To Stay Appeal as to Maria Elena Rodriguez
Only, p. 5.) She supported the motion with a motion for judicial
notice. (Fernandez v. State of California (Apr. 10, 2018, Dkt. No.
B281518) Motion for Judicial Notice in Support of Motion To Stay
Appeal as to Maria Elena Rodriguez Only (MJN).) The Court of
Appeal granted the motion for judicial notice. (Fernandez v. State
of California (May 9, 2018, Dkt. No. B281518) Order.)
On July 9, 2014, Rodriguez filed Chapter 7 bankruptcy in
the U.S. Bankruptcy Court for the Central District of California
at Riverside. (In re Maria Elena Rodriguez (July 9, 2014, Bankr.
C. D. Cal, No. 6:14-bk-18824-MJ) [Doc. 1, Voluntary Petn.] [MJN
pp. 10–61].) She was discharged of all her dischargeable debts on
October 20, 2014; there were no objections or exceptions to
discharge. (In re Rodriguez (Oct. 20, 2014) [Doc. 10, Discharge of
Debtor] [Doc. 12, Certificate of Notice] [MJN pp. 74–78].) All
proceedings against Rodriguez were therefore enjoined on the
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date of discharge, and the judgment taken in violation of the
injunction is void as to her. (11 U.S.C. § 524(a)(1); 11 U.S.C.
§ 524(a)(2); Egleston v. Egleston (In re Egleston) (5th Cir. 2006)
448 F.3d 803, 812–814; White v. Nielsen (In re Nielsen) (9th Cir.
2004) 383 F.3d 922, 925–926, following Beezley v. California
Land Title Co. (In re Beezley) (9th Cir. 1993) 994 F.2d 1433, 1434;
Zirnhelt v. Madaj (In re Madaj) (6th Cir. 1998) 149 F.3d 467,
472.)
Plaintiffs opposed Rodriguez’s motion to stay on the ground
they are not pursuing a “ ‘personal liability of the debtor. . . .’ ”
(Fernandez v. State of California (Apr. 25, 2018, Dkt. No.
B281518) Respondents’ Opposition to Motion To Stay Appeal as
to Maria Elena Rodriguez Only, pp. 5–6, quoting 11 U.S.C.
§ 524(a)(2).) Plaintiffs represented the trustee in Rodriguez’s
bankruptcy “is currently pursuing claims against third parties
and insurance carriers relating to the judgment which is the
subject of this appeal.” (Id. at pp. 6–7.) “Fernandez has not and
will not personally pursue Rodriguez to collect the $58
million judgment beyond the claims that are already being
lawfully pursued by the trustee in bankruptcy.” (Id. at p. 7,
boldface and italic original.) Plaintiffs therefore objected to a stay
in this appeal because it could interfere with their ability to
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collect against third parties and insurance carriers.2 (Id. at pp. 6–
7, citing Forsyth v. Jones (1997) 57 Cal.App.4th 776, 781, among
other authorities.)
The Court of Appeal denied the motion to stay. (Fernandez
v. State of California (May 7, 2018, Dkt. No. B281518) Order.)
By trumpeting their denial that they seek any personal
remedy against Rodriguez, thereby preventing a stay of this
appeal, plaintiffs judicially estopped themselves from pursuing
Rodriguez personally. (See, e.g., Blix Street Records, Inc. v.
Cassidy (2010) 191 Cal.App.4th 39, 47.) Yet Rodriguez remains a
nominal defendant. (Forsyth v. Jones, supra, 57 Cal.App.4th at p.
782.)
Presumably the real real party in interest retains the right
to attack the judgment through the nominal party. That real
party in interest is Infinity Insurance Company, identified in the
Certificate of Interested Entities and Parties. By briefing this
case as a nominal defendant and appellant, Rodriguez does not
waive any rights under bankruptcy law, including to rely on her
discharge as voiding the judgment as to herself personally.

Plaintiffs say the claims are against (i) Rodriguez’s trial
counsel, who allegedly had a conflict of interest in representing
both Rodriguez and Jimenez, and (ii) Rodriguez’s insurer, which
retained that trial counsel. (In re Rodriguez, supra, [Jan. 26,
2018, Dkt. No. 13] [United States Trustee’s Ex Parte Motion To
Reopen, etc.] [MJN p. 81, ¶¶ 7, 8].)
2
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4.

The $45 million damage award is excessive.
Despite a daunting standard of review, this is among the

rare cases in which a judgment must be reversed for excessive
damages.
4.1.

Standard of review.

A judgment will be reversed for excessive damages only
when “ ‘the verdict is so large that, at first blush, it shocks the
conscience and suggests passion, prejudice or corruption on the
part of the jury.’ ” (Major v. Western Home Ins. Co. (2009) 169
Cal.App.4th 1197, 1213.)
4.2.

Plaintiffs engaged jurors’ passion.

In part 4.3, post, Rodriguez shows the Court of Appeal
should reverse because the judgment is objectively excessive.
Plaintiffs’ strategy contextualizes how the jury acted on passion.3
First, plaintiffs encouraged the jury to believe it was
playing with Monopoly® money. They did this by introducing a
demand for $200 million in voir dire and opening statement.
(2 RT 60–62, 73; 3 RT 361.) More important, they emphasized
that the defendants would never pay such a judgment by
repeatedly telling the jury—or forcing the court to tell the jury—
it must not take the defendants’ poverty into account. (2 RT 64;
5 RT 1226, 1235.) This is a rhetorical device named in classical

This is not an argument of attorney misconduct. Whether
plaintiffs’ clever advocacy was close to the line or over it is
immaterial. The trial dynamics are helpful in understanding how
passion caused an unjust result.
3

17

Greek times; it is apophasis or paralipsis, and it consists of
bringing up a subject by either denying it or denying it should be
brought up. Famous illustrations range from Marc Antony’s
speech on burying Caesar in Shakespeare’s Julius Caesar, act III,
scene 2, to Ronald Reagan’s refusal to “make age an issue” in his
campaign against Walter Mondale.
Second, the record shows the core theme of plaintiffs case:
punish Rodriguez; she cannot wash her hands. Plaintiffs
introduced the punishment theme in opening statement, saying it
was “why we’re here,” and Rodriguez “cannot wash her hands.”
(3 RT 351.) Both in the video playback and in live testimony,
Plaintiffs made sure the jury heard Rodriguez deny feeling
responsibility, although her subjective belief in her responsibility
is not relevant to whether she was negligent. (Stipulated
Augment p. 34; 4 RT 735, 945 [on defense direct examination].) In
closing, plaintiffs made punishment prominent. They accused
Rodriguez of murder. (5 RT 1219, 1226.) They returned to the
theme she “can’t wash her hands of it.” Twice they called for a
verdict that would stop Rodriguez from “walking around saying ‘I
did nothing wrong.’ ” (5 RT 1224, 1233.)
Plaintiffs’ theme and trial tactics explain how 12 unbiased
citizens could listen to less than three hours testimony on
damages and in less than an hour of deliberation order a $45
million wealth transfer—with no financial loss involved. They
knew the amount did not matter except it needed to be
shockingly high to shake up and condemn Rodriguez.
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4.3.

This judgment shocks the conscience.

Valuing a life is always difficult. But in California’s tort
system, valuation must be done, and it must be based on the facts
of the case at hand. (Bertero v. National General Corp. (1974) 13
Cal.3d 43, 65, fn. 12; Izell v. Union Carbide Corp. (2014) 231
Cal.App.4th 962, 981.)
“As a general matter, damages for wrongful death ‘ “are
measured by the financial benefits the heirs were receiving at the
time of death, those reasonably to be expected in the future, and
the monetary equivalent of loss of comfort, society and
protection.” ’ ” (Corder v. Corder (2007) 41 Cal.4th 644, 661.) No
damages can be awarded for the pain and suffering of the
deceased or the grief and sorrow of the heir. (Ibid.; Code Civ.
Proc., § 377.61.) While the heirs may recover for direct loss of
past and future financial benefits, including reasonable
expectations backed only by moral obligations, these plaintiffs
abjured financial damages. (4 RT 987.)
An heir may also recover “ ‘that less tangible and not so
immediate, but nevertheless real, pecuniary benefit which often
may reasonably be expected from a continuance of the “society,
comfort and protection” of the deceased.’ ” (Corder v. Corder,
supra, 41 Cal.4th at p. 661.) A child heir may claim the lost value
of a deceased parent’s advice and training. (Allen v. Toledo (1980)
109 Cal.App.3d 415, 424.)
Plaintiffs offered little evidence of receiving advice and
training from Claudia. She was not involved in her children’s
schools, PTA, after-school activities, Boy Scouts, Girl Scouts,
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YMCA, church as either a devotional or social activity, youth
soccer, Little League, or other educational, social, athletic, and
developmental activities available in Los Angeles. Rather, she
provided family structure and discipline. (3 RT 470; 4 RT 924.)
Except for Jeremy, the record supports no inference that a child’s
school performance declined because of Claudia’s absence. (4 RT
4 RT 624, 635, 902–929; see 3 RT 472 [no comparative
testimony].) For Donovan and Ryan, Rachel was as effective at
supporting school achievement as Claudia would have been. (See
4 RT 622–623.) And while Jeremy did not graduate from high
school, he developed and successfully marketed a technology skill
set independently from school. (4 RT 638, 668–669, 903–907,
912–913.)
Rachel’s grief—a nonrecoverable consequence of Claudia’s
death—interrupted her education plans. (4 RT 609–610, 633–
634.) But her choice to become a surrogate parent set her on a
different course of both employment and education as a stronger
and more mature woman. (3 RT 464, 467; 4 RT 631–634, 666,
687.)
Rachel testified to Claudia’s care and comfort she misses.
(3 RT 475; 4 RT 615–617, 626–627). Except for recreation in the
park, the other plaintiffs did not. (3 RT 473–474 [Rachel]; 4 RT
908; 4 RT 903–929.)
Claudia’s death was a terrible event in a normal, happy
family. The four children testified to their resilience more than to
their loss of Claudia’s care and comfort. A judgment of $45
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million, or $11.25 million per child, for loss of Claudia’s care and
comfort shocks the conscience.
5.

Conclusion
The court should reverse the judgment with directions to

retry damages.
Respectfully submitted,
s/ Charles A. Bird
DENTONS US LLP
Attorneys for Maria Elena Rodriguez
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