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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT, DIVISION ONE

_________________________________
)
)
)
Appellant,
)
)
v.
)
)
TIM MCDANIEL,
)
)
Respondent.
)
_________________________________)

D074434

NATACHE MENEZES,

(Super. Ct.
DS51030)

ARGUMENT
I.
Transcripts from The Hearings Held on June 13 And August 29, 2017, Are
Irrelevant Since They Do Not Contain Any Matter Reasonably Material to The
Appeal's Determination
Here, Tim contends this is a judgment roll appeal because Natache did not
designate transcripts from hearings held on June 13 and August 29, 2017. (Respondent

First link

Brief, R.B. pp. 23-27.) This contention fails. At the outset the Rules of Court state
that unnecessary material should not be included in the record on appeal. If any party has
required the inclusion of “any matter not reasonably material to the appeal's
determination,” the appellate court can sanction the offending attorney and/or party by
withholding or assessing costs or imposing any other penalties deemed appropriate under
the circumstances. (Cal. Rules of Court, Rule 8.276 (a)(2) [hereinafter “Rule”; see
Garcia v. Lucido (1961) 191 Cal.App.2d 303, 308 [Appellant included 1,118 pages of the
6

reporter’s transcript in the record when only eight pages were necessary]; disapproved on
other grounds in Nichols v. Hast (1965) 62 Cal.2d 598, 601.) The transcripts from
hearings held on June 13 and August 29, 2017 are matter not reasonably material to the
appeal’s determination. In her Designation of Record filed July 23, 2018, Natache
designated hearings held on January 16, March 12, and March 29, 2019. (Appellant’s
Appendix, A.A. p. 27.)
On October 12, 2018, the trial court held a hearing and adopted Tim’s settled
statement of the dates Natache designated. (Respondent’s Appendix, R.A. p. 24.) On
February 27, 2019, the trial court entered its Final Order After Hearing in this case.
(A.A. p. 273.) The court stated the proceedings which led to the court’s Order occurred
on March 29 and May 9, 2018.1 (A.A. p. 273.)
Unlike most cases, due to the fact this case involved preparation of a settled
statement, the trial court was well aware of what the issues on appeal were. Then once
the trial court settled the record, it issued its Findings and Order After Hearing
(“FOAH”). (A.A. p. 11.) Yet, the court did not include in its FOAH any of the hearing
dates Tim contends Natache omitted from the record. (A.A. p. 273.) In other words, the
trial court did not rely on those hearing dates in making is decision. Whatever occurred
in 2017 was irrelevant. The trial court “ostensibly believe[d] that the only hearings
concerning the issue of sanctions took place” on those dates. (R.B. p. 25; A.A. p. 273.)

1

On May 9, 2018, the trial court amended its Statement of Decision to reflect a
modification of spousal support that occurred on September 1, 2016. (A.A. p. 278.)
7

Moreover, as explained in section III, supra, the court relied on Tim’s counsel’s
representation of what Tim requested. All the amounts Tim requested were adduced on
the dates Natache designated. (C.T. p. 79-80.)
II.
While Tim Asserts in his Statement of the Case the Court Considered All of Natache
and Tim’s Declarations Since December 12, 2016, He Fails to Mention the Court
Did Not Consider Them for Their Truth or That They Were Not Admitted
Tim, in his Response’s Statement of the Case, states “in making its ruling, the
Court considered all of Natache’s and Tim’s declarations filed under penalty of perjury in
this matter since the hearing on December 12, 2016.” (1 R.B. p. 12.) This statement is
accurate. However, the statement is incomplete. Tim fails to mention declarations not
specifically admitted into evidence were not considered for their truth. (C.T. p. 77;
Appellant’s Opening Brief A.O.B. p. 76.)

Box appears where cited page does not in fact exist

Moreover, the trial court could not have considered all the declarations because
not all the declarations were admitted into evidence. At one point in the proceedings the
court asked Tim’s counsel if she had any declarations she wanted entered into evidence.
Counsel responded that she would like to admit Tim’s declarations submitted January 10,
and February 27, 2018. (C.T. p. 44.) The record demonstrates Tim did not admit any
other of his declarations into evidence.

8

III.
Tim’s Contention This Court May Not Give the Court’s Oral Comments Any
Import Is Misplaced and Counsel’s Argument Setting Forth What Tim Requested
Was an Admission
The trial court in this case was confused by Tim’s testimony. (A.O.B. pp. 20-21.)
To clear up the confusion, the court requested Tim’s trial counsel to state exactly what
Tim wanted because there were “lots of numbers thrown around” and the court wanted to
have that “clear.” (C.T. p. 79.) Tim made his requests with the Court accepting certain
figures. (C.T. pp. 79-80.) Tim in his Response contends this Court cannot attribute any
import to the exercise Tim’s counsel and the court engaged in to establish what exactly
Tim requested and testified to. (R.B. pp. 21-22.) Tim is mistaken.
According to leading treatise, “[a]ppellate courts can [ ] use a trial court’s
memorandum opinion or tentative decision as an aid in interpreting the judgment or
statement of decision or for purposes of discovering the process by which the trial court
arrived at its ruling. [Citations.]” (Eisenberg et al., Cal. Practice Guide: Civil Appeals
and Writs (The Rutter Group 2019) § 8:228, emphasis in original.) An opinion rendered
by our State Supreme Court in Union Sugar Co. v. Hollister Estate Co. (1935) 3 Cal.2d
740, 47 P.2d 273 (Union Sugar Co.), is strikingly similar to the situation here.
In the Union Sugar Co. case, the findings specified the amount of damages which
the respondent had sustained but did not show how that amount had been computed. The
trial judge had previously filed a written opinion in which he expressed approval of a
certain method of computation, using certain factors. (Union Sugar Co., supra, 3 Cal.2d
at p. 743.) By use of this method the reviewing court arrived at the identical total which
9

appeared in the findings. (Id. at pp. 750-751.) It was certain the judge did use the
method set forth in his opinion. (Id. at p. 751.) That method was erroneous for failure to
deduct certain items of cost which were subject to mathematical calculation,
demonstrating that the amount set forth in the findings was excessive in a certain amount.
(Id. at pp. 751-753.) Accordingly, the reviewing court deducted that amount from the
original judgment, and then affirmed. Of this the court said:
“The written opinion of the trial judge in the instant case clearly shows the process
by which judgment was reached, or the basis on which the court computed the
damages of the respondent under its counterclaim. It shows that the court simply
took the number of tons of beets which the respondent lost by reason of appellant's
improvident farming methods, and the price these beets would have brought had
they been produced, and by multiplying this tonnage by the price arrived at the
loss or damage sustained by respondent. By this process the court found the
damages sustained by respondent to be the precise amount which in its findings of
fact it found the respondent had been damaged by appellant's improper farming
methods. The opinion of the trial court does not, therefore, impeach any of its
findings of fact in the sense that any statement therein is in conflict with any fact
found by the court. It simply explains the formal findings and shows the basis on
which the court arrived at the amount of damages as fixed.” ($ at pp. 750-751.)
Here, use of the method the court utilized to produce the sanctions award not only
meets the 200,000 threshold, it exceeds it to the tune of $134,427 (court’s method results
in $334,427 in attorney’s fees). The court’s oral ruling “clearly shows the process by
which judgment was reached” and “simply explains the formal findings and shows the
basis on which the court arrived at the [sanctions award]” (Union Sugar Co., supra, at
pp. 750-751.)
Moreover, this Court should also consider Tim’s argument of what he requested
because Tim is bound by this admission. (See Monzon v. Schaefer Ambulance Service,
Inc. (1990) 224 Cal.App.3d 16, 23, fn. 1 [“a reviewing court may make use of
10

statements” in a party's trial court briefs “as admissions against the party”]; Brandwein v.
Butler (4th Dist. Div. 1, 2013) 218 Cal.App.4th 1485, 1515, fn. 19; Fassberg
Construction Co. v. Housing Authority of City of Los Angeles (2007) 152 Cal.App.4th
720, 752, [statements of counsel may be binding admissions].) In the alternative, Tim’s
counsel’s statements were a judicial admission. (Hearn Pac. Corp. v. Second Generation
Roofing, Inc. (2016) 247 Cal.App.4th 117, 132.)
In light of the above, Tim’s chart found on pages 31-32 is incorrect. In the second
line of his Table, Tim states he owed 20% of the home’s value ($26,000) to his Brazilian
attorney. (R.B. p. 31.) Then on line eight, Tim states additional expected fees are
$8,000.2 (R.B. p. 32.) Then on line seven, Tim states attorney’s fees incurred with his
Brazilian attorney were $24,127.3 (R.B. p. 32.) This Court should only accept the
$26,000 figure.4 Tim’s counsel, at the court’s request Tim provided the court with what
he was asking, stated “at the end of everything my understanding is that [that Brazilian
attorney] takes 20% of the value of the house. (C.T. p. 80.)

In his chart, Tim does not denominate whether these are attorney’s fees attributable to
his California or Brazilian attorney. From the citation to Clerk’s Transcript, page 43, it is
evident Tim was referring to Brazilian attorney’s fees. (R.B. p. 32.)
2

While Tim states in his chart this amount was “incurred,” his counsel made the
representation $24,127.10 was “a future cost of taking care of the end of this process”
(R.B. p. 32; C.T. p. 80:17-18.)
3

4

In her A.O.B., Natache asked this Court to accept $24,127.10 and not $26,000. The
amount should have been $26,000. This was an error in the A.O.B. The difference is
$1,872.90. It is appropriate to reduce that amount in reversed fees in Tim’s favor by that
amount. (A.O.B. p. 18; C.T. p. 80.)
11

Additionally, incorrect on Tim’s chart is the $8,000 sum listed on line three of his
chart. When the Court asked Tim to tell it what fees he was requesting, Tim did not
request $8,000 for additional California fees. (R.B. p. 32, citing C.T. p. 43; C.T. pp. 7981.) Likewise, Tim did not request $9,000 in fees for delinquent property taxes.5 (R.B.
p. 32, citing 1 A.A. p. 129.) Thus, without the above improper amounts, the trial court
accepted $336,300. (Increase of $1,872.90 from A.O.B. Chart #1, see fn. 6.)
IV.
Even if This Court Credits Tim’s Argument This Court May Not Employ the
Court’s Oral Comments to Explain the SOD, Amounts Tim Included in His Table
Are Nonetheless Still Not Attorney’s Fees or Costs.
Even if this Court decides it cannot consider the trial court’s oral comments to
explain its SOD reasoning, amounts Tim has included on his Table still do not constitute
attorney’s fees or costs as required in Family Code section 271. As explained in the
A.O.B., as a matter of statutory interpretation, amounts that are not “incurred” are not
costs and amounts not expended are not “attorney’s fees.” (A.O.B. pp. 8, 25-28.) Tim
did not incur $26,000 (2% of the home’s value), the sum listed on line two of his Table
representing future fees to the Brazilian attorney.6 (R.B. p. 31; C.T. p. 31.) Since these
amounts were not expended, they cannot constitute any part of the sanctions award.
Moreover, Tim’s Table line eight lists $8,000 as expected attorney’s fees. Again, these
amounts were not expended, they cannot constitute attorney’s fees. (R.B. p. 32; C.T. p.

5

In any event, delinquent property taxes do not meet the plain dictionary definition of
“attorney’s fees” or “costs” as related in section IV, infra, below.
Tim’s Table does not reflect this was a future fee, however, examination of his citation
to Clerk’s Transcript page 25 reflects the fee was merely “anticipated.” (C.T. p. 25.)
6
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43.) Finally, Tim’s Table line nine lists $9,000 as delinquent property taxes. Natache
incurred the property taxes, not Tim. Thus, they are not Tim’s costs. (R.B. p. 32; 1 A.A.
p. 129.) Thus, even if the court does not credit any of the trial court’s oral comments,
$43,000 in fees and costs are still inappropriate.7
V.
Tim Concedes the Trial Court Erred When It Included the Stock Account ($30,000)
And Retirement Funds ($130,000) Values in Its Sanctions Award.
Although it is not specifically stated in the Response, it is clear from Tim’s Table
on pages 31 through 32 that he has conceded it was error for the trial court to include the
stock account and retirement funds values in its sanctions award. (R.B. pp. 31-32.)
Neither of those values are reflected in his Table that totals attorney’s fees and costs.
(R.B. pp. 31-32.)
VI.
Tim Cannot Demonstrate Family Code Section 271 Is Ambiguous or That Following
Section 271’s Plain Meaning Would Frustrate the Manifest Purpose of The
Legislation or Lead to Absurd Results, to Warrant Consideration of Extrinsic Aids
to Interpretation.
In his Response, Tim acknowledges a statute’s plain language controls and that
where a statute is clear “we need go no further.” (R.B. p. 28.) This is correct. In fact,
“there is no safer nor better settled cannon of interpretation than that when language is
clear and unambiguous it must be held to mean what it plainly expresses[.] [Citations]”

7

The transfer fee and vacation time are not included since the A.O.B. at pp. 28-29 already
addressed those amounts. Natache renews her argument the home’s value was not an
attorney fee since the correct excluded amount is $26,000 and not $24,127. (See, supra,
footnote 4.)
13

(2A Singer, Statutes and Statutory Construction (7th ed. 2017) § 46:1 (Singer).) “It is not
allowable to interpret what has no need of interpretation. [Citations]” (Ibid.) “where the
words of the statute are clear and free from ambiguity, the letter of the statute may not be
disregarded under the pretext of pursuing its spirit. [Citations.]” (Ibid.) “Courts are not
free to read unwarranted meanings into an unambiguous statute, even to support a
supposedly desirable policy not effectuated by the act as written. [Citations.]” (Ibid.)
Here, Tim provides two justifications for looking beyond the plain meaning of
“costs” and “attorneys fees.” First, he appears to suggest the terms “attorney’s fees” and
“costs” are ambiguous. (R.B. p. 28.) Second, he appears to suggest even if those terms
are unambiguous, this Court should find their plain meaning would frustrate the purpose
of the sanctions legislation or lead to absurd results. (R.B. p. 29.) Both contentions are
without merit. Regarding ambiguity, Sagonowsky v. Kekoa (2016) 6 Cal.App.5th 1142,
1153, already held “attorney’s fees and costs” were not ambiguous. If there is any doubt,
it is resolved by the parentheticals Sagonowsky employed to support its reasoning. Those
parentheticals were,
“(See West Hills, supra, at p. 719, [provision of the Corporations Code did not
authorize recovery of attorney fees independent of the bond; Legislature was
capable of drafting a statute authorizing such recovery, but did not]; Sino Century
Development Limited v. Farley (2012) 211 Cal.App.4th 688, 697–699, [rule of
court's “plain language” limited recovery of certain fees as sanctions; noting the
“Judicial Council knew how to draft a broader sanctions provision” and could
have used broader language had it “intended to expand the recoverable” fees].)”
(Sagonowsky v. Kekoa, surpa, 6 Cal. App. 5th at p. 1153.)
According to Singer, “[c]ourts assume the legislature knew the plain and ordinary
meanings of the words it chose to include in a statute.” (Singer, supra, § 46:1.) Just as
explained in the Sagnowsky parentheticals, since the legislature was familiar with the
14

plain meaning of “attorney’s fees” and costs, the Legislature was capable of drafting a
statute that favored the recovery of amounts that were not performed/incurred, but it did
not. (Sagonowsky v. Kekoa, surpa, 6 Cal. App. 5th at p. 1153.)
Moreover, in In re Marriage of Corona (2009) 172 Cal.App.4th 1205, a case cited
by Sagonowsky, Justice O’Rourke of this Court in affirming a 271 sanction stated “the
[trial court] had information permitting it to make a reasoned determination of an
appropriate amounts of sanctions that would not impose an undue hardship on Richard
and would not exceed the total attorney fees and costs she had incurred.” In other
words, Justice O’Rourke determined only amounts incurred were “attorney’s fees” and
“costs.”
Even if this court decided to examine extrinsic evidence, the extrinsic evidence
Tim has proffered is not persuasive. Tim erroneously contends since the Legislature
employed the term “incurred” in Code of Civil Procedure section 2023.030, the absence
of the same term in Family Code section 271 reflects the Legislature intended sanctions
to reach speculative fees. (R.B. pp. 29-31. The People v. Brandt (1956) 306 P.2d 1069
(Supp.) (Brandt), opinion, demonstrates why it is unwise to use the inclusion of the term
“incurred” in one statute to infer the Legislature meant a contrary intent in Family Code
section 271. In that “novel” case, the court reversed for insufficient evidence the trial
court’s conviction of a woman (appellant) as a “common prostitute” under a vagrancy
statute. The only witness testified he (a man) had intercourse with appellant, a woman he
never met before. Appellant was convicted. (Id. at p. 1070.)

15

On appeal, appellant contented the court erred since the Penal Code required the
accomplice witness to be liable for the identical offense as the appellant to credit his
testimony. As summarized by the court “it follows, therefore, that [witness] was an
accomplice under the provisions of the section quoted only if he could be prosecuted for
the identical offense charged against the appellant, namely, vagrancy.” (Brandt, supra,
306 P.2d at p. 1070.) The reviewing court noted obviously a male could not be a
prostitute and was therefore not subject to prosecution under subdivision 10 of the
section. However, there were other acts enumerated in the section to which an offender
may be prosecuted for vagrancy. (Id. at p. 1070.)
The court noted the statute provided twelve means for identifying a vagrant “each
constituting a separate subdivision and describing a different act.” (Brandt, supra, 306
P.2d at p. 1071.) Even though the statute identified separate acts that would identify a
vagrant, there was “implicit in the crime of vagrancy the element of a course of conduct
as contradistinguished from isolated acts[.]” (Ibid.) The court went on to note that the
word “vagrant” had lost its meaning by reason of statutory enactments. Despite that
pollution by the Legislature, courts continued to hold vagrancy required repetition. (Id. at
p. 1071.) The court stated “our attention has not been called to any California cases
which hold one act of illicit intercourse” led to vagrancy. Indeed, a case from New York
held contrary. (Ibid.) Brandt cited with approval
“Before believing that our lawmaking body intended to initiate this radical
departure, before concluding that it meant to class an otherwise respectable man
with those ‘who are vagrants,’ I must ask for a much clearer expression of the
legislative intent, for words that will leave no room for doubt.’ ” (Id. at pp. 1072
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Brandt concluded, “if our own legislature had intended that one act of illicit intercourse
made the offender a lewd and dissolute person and hence guilty of vagrancy, it would
have said so in a subdivision leaving no room for doubt.” The court reversed. (Id. at p.
1072
Brandt has direct application to Family Code section 271. Tim has not called this
Court’s attention to any California cases which hold the term “attorney’s fees” on its own
includes speculative non-incurred amounts. The reason no case exists is because implicit
in the term “attorney’s fees” and “cots” is the recognition attorney’s fees and costs only
consist of those amounts incurred or performed. Before believing the Legislature
intended to initiate such a radical departure from plain meaning, we must ask for a much
clearer expression of legislative intent.
Tim’s second contention is that the plain meaning frustrates Family Code section
271’s intent to “reduce the costs of litigation.” (R.B. p. 31.) Accepting Natache’s
interpretation, he argues, will cause litigants to “come back to court again and again
because they have to wait for certain costs to be incurred.” (R.B. p. 31.) Family Code
section 271 already “contemplates assessing a sanction at the end of the lawsuit, when the
extent and severity of the party's bad conduct can be judged.” (In re Marriage of Quay
(1993) 18 Cal.App.4th 961, 970.) To the extent Tim complains he will have to come
back again and again, it is a problem of his own design. He was in control of when to
request fees, not Natacha. Finally, while Tim states the plain meaning should be avoided
where it renders absurd results, he provides no cogent analysis on how Natache’ s
preferred meaning will result in absurdity. In fact, the opposite is true. It’s the definition
17

of absurd to grant attorney’s fees or costs as sanction to a litigant who may then never go
on to incur them.
VII.
Tim’s Request This Court Remand so The Trial Court can Base Sanctions on Some
Other Unspecified Conduct Not Contained in The Record and To Assess an
Unspecified Interest Not Included in The Record Is Baseless And, Even If Proper,
Should Have Belonged in The Cross Appeal He Abandoned, Not In His Response
Tim, perhaps sensing there was insufficient evidence to support the trial court’s
actions, calls on this Court to remand so that he can plead new theories and evidence in
the trial court to support the sanctions order. (R.B. pp. 33-34.) Apparently, he believes
this constitutes a valid harmless error argument. It does not.
First, Tim’s theory runs afoul of Rules of Court, rule 8.204, subdivision (a)(2)(C).
The summary of significant facts in a brief must be limited to matters in the record.
(CRC 8.204, subd. (a)(2)(C). A handy way of thinking about this rule is that if it is not in
the record, it didn’t happen. The problem here, Tim seeks to establish harmless error
with evidence that, by his own admission, was not adduced in the court below and does
not exist in the record. Tim has cited no authority to support his position harmless error
can be established in this manner. (R.B. pp. 33-34.) Moreover, Tim’s insistence this
court may award some unspecified amount of interest at sum unspecified rate, interest
Tim never requested below, suffers from the same defect. The record discloses no
interest rate. This explains why Tim states “[w]with interest accounted for, the $200,000
threshold is easily met.” He does not provide a definite figure because he does not even
know what the rate is.

18

Second, Tim’s theories, even if they did not suffer from the fatal defects
previously discussed, are not the proper subjects for a harmless error analysis. Instead,
they are theories that belong in a cross-appeal. Tim filed a cross-appeal, but then he
abandoned it. (A.A. pp. 179, 187.) These theories are the proper subject of a cross
appeal because due process requires a party be given notice and an opportunity to be
heard before a court imposes sanctions under Family Code section 271. (In re Marriage
of Petropoulos (2001) 91 Cal.App.4th 161, 178; § 271, subd. (b).) In addition, the notice
provided must specify the authority relied upon and must advise of the specific grounds
and conduct on which sanctions are to be based. (In re Marriage of Quinlan (1989) 209
Cal.App.3d 1417, 1421–1422.) Since Tim essentially wants a new trial, he should have
argued in his cross-appeal why the court erred in not granting him a new trial (he did not
request one) or why the evidence of this other conduct or interest rate should not have
been excluded (it was not proffered). Had Tim taken action in the trial court, Natache
would have had notice Tim wanted to base sanctions off of whatever conduct or interest
rate he now alleges supports higher sanctions. He did not. No remand is appropriate.

19

VIII.
Tim’s Request That This Court Dismiss the Appeal for Disentitlement Fails Because
Tim Did Not Make A Separate Motion for Dismissal, The Trial Court Waived the
Requirement Natache Provide Recordings, And California Rules of Court Rule
1.150 Is Unconstitutional
A. Disentitlement Is in The Form of a Dismissal Requiring A Separate
Motion, Which Tim Did Not File
Tim argues that Natache’s appeal should be dismissed under the disentitlement.
doctrine. (R.B. pp. 34-35.) Under the doctrine of disentitlement, we may stay or dismiss
an appeal by a party who has refused to obey the superior court's legal orders. (Say &
Say v. Castellano (1994) 22 Cal.App.4th 88, 94.) “Dismissal is not ‘ “a penalty imposed
as a punishment for criminal contempt. It is an exercise of a state court's inherent power
to use its processes to induce compliance” ’ with a presumptively valid order.” (Ibid.)
Thus, the disentitlement doctrine prevents a party from seeking assistance from the court
while that party is in “an attitude of contempt to legal orders and processes of the courts
of this state.” (MacPherson v. MacPherson (1939) 13 Cal.2d 271, 277.) Appellate
disentitlement “is not a jurisdictional doctrine, but a discretionary tool that may be
applied when the balance of the equitable concerns make it a proper sanction.” (People v.
Puluc–Sique (2010) 182 Cal.App.4th 894, 897.)
From the principles set forth above it is clear disentitlement is a form of dismissal.
“A motion to dismiss the appeal made before the record is filed in the appellate court
must be accompanied by an affidavit or superior court certificate setting forth certain
basic information about the appeal. (Eisenberg et al., Cal. Practice Guide: Civil Appeals
and Writs (The Rutter Group 2019) ¶ 5:243, (Rutter), citing rule 8.57(a), italic in
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original.) “[T]he motion must be served on each party represented by separate counsel,
each unrepresented party, and any other person or entity required by statute or rule to be
served. [citation.]” (Id. § 5:245, italics in original.) “The motion itself must state the
grounds upon which it is made and the relief requested, and must identify any documents
on which the motion is based. [citation]” (Id. § 5240, italics in original.) “The motion
must be accompanied by a memorandum in support of the motion. [Citation.]” (Id. §
5:241.) And, if based on matters not appearing in the record, the motion must also be
accompanied by declarations [citation] and/or other evidence in support. [Citations]”
(Id. § 5:242.)
Here, Tim did not file a separate motion to dismiss for disentitlement. His
argument is thus forfeited. (See Jocer Enterprises, Inc. v. Price (2010) 183 Cal.App4th
559, 565, 107 CR3d 539, 544, fn. 4 (citing text)—dismissal motion in respondent's brief
denied for lack of separate written motion; Halliburton Energy Services, Inc. v.
Department of Transp. (2013) 220 Cal.App.4th 87, 106 (same)].)
B. Even If Natache Did Not Submit the Recordings, The Trial
Court Waived Compliance
Even if Natache did not submit the recordings, the trial court waived compliance.
Tim has provided a copy of the settled statement hearing minute order in his appendix.
According to the minute order, the court acknowledged Natache recorded the proceedings
and then settled the statement. (R.A. p. 24.) Apparently, the trial court had all the
information it needed to settle the statement.
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C. California Rules of Court Rule 1.150 Is Unconstitutional As
Applied to A Party or Counsel.
In any event, California Rules of Court Rule 1.150 is unconstitutional according
our Supreme Court’s recent decision in Jameson v. Desta (2018) 5 Cal.5th 594, 599, 420
P.3d 746, 749 (Jameson). The reason Natache did not have a court reporter was due to
the San Diego Superior Court’s policy that
“Official court reporters are normally available in felony criminal cases and
juvenile matters during regular court hours. Official court reporters are not
normally available in civil, family, or probate matters with exceptions [relating to
some specified family and probate matters]. ... [¶] ... [¶] Parties may privately
arrange for the appointment of a court-approved official court reporter pro
tempore without stipulation for civil, family, and probate matters. ... [¶] Parties
may privately arrange for the appointment of a reporter not on the court-approved
list, by stipulation and order for civil, family, and probate matters. ... [¶] Parties,
including those with fee waivers, are responsible for all fees and costs related to
court reporter services arranged under the foregoing provisions.” (S.D. Reporter
Availability Policy, supra, at p. 1, italics added, boldface omitted.)” (Jameson,
supra, at p. 611.)
Jameson concluded that as applied to in forma pauperis litigants who are entitled to a
waiver of court reporter fees, the policy “creates the type of restriction of meaningful
access to the civil judicial process that the relevant California in forma pauperis
precedents and legislative policy render impermissible.” (Id. at p. 599.)
Jameson did not have occasion to discuss the policy’s import to litigants without
fee waivers or Rule of Court rule 1.150. Since Natache did not obtain a fee waiver, she
would not have been entitled to a court reporter under Jameson. The only other method
to obtain a record of the superior court proceedings was to tape record the proceedings.
(Jameson, supra, 5 Cal.5th at p. 623)
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In Davey v. City of Atlanta (1974) 130 Ga. App. 687, a court of appeal in Georgia
held a trial court’s refusal to allow a defendants counsel to tape record proceedings was a
denial of due process. Despite prohibition of the practice in most courts, or at best only
permitted under supervision and at the discretion of the presiding judge, there was “no
valid reason why a party or his counsel may not use a recording device in order to assist
in perfecting a record.” The trial court judge could not “arbitrarily deny counsel the right
to use a recording device.” The refusal was “arbitrary and constituted a denial of due
process.” (Id. at p. 688.) The court noted that its holding was limited a party or counsel’s
use of a recording device.
Here. Rule of Court rule 1.150 is unconstitutional as applied to Natache. Although
Natache did not possess a fee waiver, the record discloses she had limited means.
Natache could only afford limited scope representation. (A.A. p. 157.) Most of her
assets were tied up in real estate. (A.A. pp. 128-129.) She tape recorded the proceedings
to protect her appellate rights. There is likewise no valid reason as to why a party or their
counsel may not use a recording device to assist in perfecting a record for appeal.
(Davey, supra, 130 Ga.App. at p. 688.)
CONCLUSION
For the reasons stated here and in Appellant’s Opening Brief, the order awarding
section 271 fees and costs should be reversed.
Dated: May 20, 2019
________________________
Dennis Temko
Attorney for Appellant
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