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I.

INTRODUCTION
Petitioner fled Guatemala as a child to escape domestic violence,

multi-faceted exploitation, and near-enslavement by his extended
maternal family. Abandoned by his biological father, and reluctantly
entrusted by his mother to her relatives because she worked far away,
Petitioner was pulled out of school and forced into hard field labor. He
was beaten almost daily, and denied sleep, food, clothing, and medical
care. He thus joined a group of abused, stigmatized “social orphans” in
Guatemala who lack parental, communal, or governmental protection.
Things came to a head when a gang tried to forcibly recruit Petitioner
when he was only fifteen, threatening to kill him and his sisters if he
did not fight another gang member in an initiation ritual. When his
relatives refused to believe him or help him avoid being enlisted in the
gang, Petitioner was forced to run to this country for safety.
During immigration proceedings, the government did not dispute
these facts, Petitioner’s credibility, or his diagnosis of trauma due to
chronic abuse. Nor did it refute expert evidence and literature that
Guatemalan society views domestic violence as a “family matter” in
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which authorities do not intervene, leaving “social orphans” like
Petitioner defenseless against escalating brutality.
Notwithstanding this record, the Immigration Judge (IJ) doubted
if Petitioner could establish that he was persecuted on account of a
protected ground—that is, because he was a Guatemalan “social
orphan” who lacked protection from abusive extended family. Bypassing
whether Petitioner actually established membership in a particular
social group, the IJ found that Petitioner failed to show that a central
reason for his abuse was that he was a “social orphan,” as opposed to
his relatives’ failure to like or accept him. Without citing any supporting
evidence in the record, the IJ also sua sponte found that Petitioner,
whom he saw as “resourceful,” was ineligible for relief because he could
supposedly relocate safely within Guatemala. The Board of Immigration
Appeals (BIA) affirmed, and dismissed Petitioner’s appeal in a decision
that overlooks or compounds the IJ’s several reversible errors.
First, when the BIA professed to affirm the IJ’s non-existent
finding that Petitioner failed to establish membership in a particular
social group, it improperly elevated the IJ’s offhand skepticism about
Petitioner’s “social group” claim to the status of a valid determination.
2

But because the IJ never actually made such a determination, the BIA
improperly reviewed and affirmed it instead of remanding to the IJ.
Second, when the BIA determined for itself that Petitioner failed
to establish a particular social group or that there was no clear error in
the IJ’s determination that Petitioner had not established persecution
on account of a protected ground, it ignored both binding precedent and
substantial evidence. Instead of analyzing Petitioner’s claim under
settled law that family is a particular social group, the BIA penalized
him for identifying a group that had never been described in that exact
formulation. Next, lacking the IJ’s findings on the three factors that
render a social group “particular” under the law, the BIA overlooked the
expert and country conditions evidence establishing these elements that
the IJ had also ignored. And, like the IJ, the BIA conflated the separate
question as to the existence of a particular social group with an inquiry
into whether such membership is a central reason for persecution,
further confusing the law and the analysis as to the nexus requirement.
Third, when the BIA failed to address Petitioner’s withholding of
removal claim, which is mandatory once a protected ground is
established, it denied him the benefit of relief under the lesser nexus
3

requirement for such relief as compared to a grant of asylum. As
undisputed evidence shows, Petitioner is eligible for withholding of
removal because a reason he was persecuted is as a “social orphan.”
Finally, when the BIA affirmed the IJ’s finding that Petitioner
failed to negate his ability to safely relocate within Guatemala, it
impermissibly imposed a burden on Petitioner that neither the
regulations nor the law allows. The IJ and the BIA also ignored
evidence that returning to Guatemala was not possible for Petitioner.
Thus, Petitioner requests that this Court reverse, and remand to
the BIA with instructions to grant or re-assess his requests for relief.
II.

STATEMENT OF JURISDICTION
The IJ and the BIA had jurisdiction over Petitioner’s claims for

asylum, withholding of removal, and protection under the United
Nations Convention Against Torture Convention and Other Cruel,
Inhuman or Degrading Treatment or Punishment (CAT) under Sections
208 and 241(b)(3) of the Immigration and Nationality Act (the Act). See
8 U.S.C. §§ 1103, 1158, 1231(b)(3). The BIA issued its final decision on
July 24, 2015, finding Petitioner ineligible for relief, and dismissing his
appeal. (Certified Administrative Record, A.R. 1–5.) Petitioner, who is
4

not detained, filed a timely petition for review on August 23, 2015,
giving this Court jurisdiction under 8 U.S.C. § 1252(a). (Dkt. 1.) This
Court granted Petitioner’s unopposed motion for stay of removal
pending review on January 27, 2017. (Dkt. 6.)
III. STATEMENT OF ISSUES PRESENTED
1.

Whether the BIA erred in affirming the IJ’s alleged

determination that Petitioner did not establish that “social orphans” in
Guatemala is a particular social group under either of his two proposed
formulation where the IJ failed to make any such determination, let
alone address the two proposed formulations?
2.

Whether the BIA (a) ignored settled law that family is a

particular social group in concluding that either formulation of “social
orphans” in Guatemala is not a particular social group and (b) ignored
its precedent and substantial evidence in affirming the IJ’s conflated
analysis regarding particular social group and the alleged lack of a
nexus between membership in that group and Petitioner’s persecution?
3.

Whether the BIA erred in overlooking Petitioner’s eligibility

for withholding of removal with a lesser nexus showing—that is, based
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on evidence that at least a reason for his persecution was on account of
his membership in a particular “social orphans” group in Guatemala?
4.

Whether the BIA erroneously affirmed the IJ’s finding that

Petitioner did not establish fear of future persecution because he did not
negate his ability to relocate elsewhere in Guatemala despite the law
that this is not Petitioner’s burden and the evidence that Petitioner
would face discrimination and trauma if forced to return?
IV. STATEMENT OF THE CASE
A.

Petitioner Became a “Social Orphan” in Guatemala at
Age Five, When His Father Abandoned the Family and
His Mother Had to Leave to Work Far Away

Petitioner Jairo Misael Funes-Lopez, also known as Jairo Misael
Lopez-Lopez (Jairo), is a 24-year old Guatemalan who entered the
United States illegally in 2010, when he was only 15 years old. (A.R. 76;
A.R. 456 ¶1.) Already marginalized as part of rural, indigenous Mayans
who face systemic persecution from state and nonstate actors in
Guatemala, Jairo became what experts call a “social orphan” at age five.
(A.R. 306:22–307:7; A.R. 343–44, ¶¶9–10; A.R. 351-52 ¶¶26–27.) This
was the age at which Jairo’s father abandoned them, and his mother
had to leave him and his three younger sisters on her parents’ rural
6

farm so she could work in Guatemala City. (A.R. 248–249; A.R. 456 ¶2;
A.R. 486–87.) Because she only found work in a far-away urban area,
where she could not care for the children by herself, Jairo’s mother was
forced to leave them in her relatives’ primary custody and only visit
periodically. (A.R. 248; A.R. 456 ¶2.) But the money Jairo’s mother sent
never reached him or his sisters, leaving them dependent on uncaring
and abusive extended family members. (A.R. 457 ¶11.) Meanwhile, even
when his mother visited, she could not protect Jairo because she herself
was beaten by the grandfather in front of the rest of the family, who
witnessed the beatings with sadistic pleasure. (A.R. 456 ¶6.)
And community intervention was made impossible by the “culture
of silence” surrounding domestic violence in Guatemala, which views
child abuse or domestic violence “as a private family matter” according
to an expert. (A.R. 353 ¶30.) Nor did Jairo feel like he had anyone
outside of a young school friend that he could tell or ask for help; rather,
he feared that those on the outside would make fun of him if he shared
his real plight. (A.R. 263:23–264:20.) Unwanted by his father,
reluctantly separated from his mother, and invisible to his community
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and the police, Jairo thus became one of Guatemala’s ostracized “social
orphans” who an expert says “suffer the greatest.” (A.R. 352 ¶¶27–28.)
B.

Petitioner Was Abused Because He Was a Defenseless,
Abandoned “Social Orphan” in Guatemala

In the long decade after being left with relatives at age 5, while
neighbors and the authorities turned a blind eye, Jairo endured nearly
daily physical, verbal, and emotional abuse from his cousins, aunt,
uncle, grandmother, and grandfather—solely because he was a
defenseless child, stigmatized by his father’s abandonment and forced
apart from even his mother due to their financial circumstances. (A.R.
456–57 ¶¶4–12, 15.) Beginning when Jairo was just a toddler, members
of his so-called maternal family started to treat him and his sisters
differently than their four cousins, who also lived on the farm. (A.R.
456; A.R. 249.) For example, Jairo’s aunt and grandmother would
withhold clean clothes from him and his sisters, refusing to wash their
dirty clothes while also forbidding them from doing so themselves and
yelling at them repeatedly. (A.R. 456 ¶4; A.R. 249.) This differential
treatment escalated into persistent abuse, with Jairo and his sisters
going hungry, being verbally and physically abused by their
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grandparents and cousins almost daily, and with no one to intervene on
their behalf. (A.R. 456–57 ¶¶ 3, 8–9; A.R. 262.)
At age 12, Jairo was permanently pulled out of school and
forbidden from leaving the farm. (A.R. 456 ¶5; A.R. 250, 253–54.)
Forced to wake up at 5:00 a.m. each morning, Jairo and his oldest sister
were made to work in the fields “like slaves,” doing heavy lifting over
long hours with very little to eat. (Ibid.) The severity of the abuse
reached new heights once Jairo was forced to leave school, with each
relative contributing his or her own version of aggression. (A.R. 456 ¶6.)
Often drunk, his grandfather and uncle would demean Jairo and beat
him with fists, belts, tree branches, or “whatever was at hand.” (A.R.
256:15-18; A.R. 456 ¶¶6–7.) Jairo’s grandfather would start provoking
him for “no reason,” coax him to answer back, and eventually beat him
when Jairo would lower his head silently. (A.R. 256:4–18.) Jairo’s uncle
would humiliate him, calling him “a girl” because he would not fight
back, degrade him in front of his cousins, hit him with his foot, and
encourage everyone to join in mocking him. (A.R. 256:21–258:20.) One
morning in particular, when he was not able to wake up at 5:00 a.m. to
work in the fields, Jairo’s uncle forced him out of bed and threw rocks at
9

him until he suffered cuts and bruises. (A.R. 456 ¶7.) Jairo’s cousins
would take his food, hit him, scratch his face, and step on his fingers, all
encouragingly witnessed by his cold-hearted aunt, uncle, and other socalled extended “family.” (A.R. 258:21–25; A.R. 457 ¶8.)
Even at a young age, Jairo sensed that the mistreatment arose
from his father’s abandonment of his mother and the children, making
Jairo and his sisters particularly vulnerable to abuse. (A.R. 457 ¶11;
A.R. 352 ¶27.) This was confirmed by the fact that his cousins, whose
parents had not abandoned them but lived in the same home, got
preferential treatment, including enough food, water, and “whatever
they wanted.” (A.R. 262:18–22.) As Jairo explained, he and his sisters
were seen as less than family because they had been abandoned by his
father, leaving his destitute mother no choice but to leave them at her
relatives’ house while she tried to find work. (A.R. 262:23–263:19.)
C.

Petitioner’s “Social Orphan” Status Left Him Alone,
Vulnerable, and Helpless Against Escalating Abuse

Jairo was powerless to protect himself or his siblings; he recalls
that when he tried to stop his grandparents from verbally abusing his
sisters, they would retaliate by refocusing the abuse on him more
severely. (A.R. 457 ¶9.) One time, when his grandfather was about to
10

hit his sisters, Jairo told his grandfather not to touch them and told his
sisters to get behind him. (A.R. 260.) The beating that followed from his
grandfather was so severe that Jairo was in too much pain to sleep that
night. (A.R. 260-61.) Efforts to fend off the attacks on his mother by
physically hugging her body to protect her were also in vain. (A.R. 261.)
Seeking help from the authorities was also useless; at one point, to
stop this abuse, Jairo tried to get help from a police officer, but the
officer refused to believe Jairo. (A.R. 265–66.) This is consistent with
the fact that the police in Guatemala generally refuse to get involved in
“family matters.” (A.R. 457 ¶15.) Pursuing further police protection,
therefore, was not an option available to Jairo. (Ibid.; A.R. 268.)
Matters came to a head when, at age 15, a gang tried to recruit
Jairo and demanded money, threatening to kill him and his sisters if he
refused. (A.R. 457 ¶10; A.R. 266–67.)1 To get away, Jairo told the gang
he would join and agreed to return the next day to be “baptized,” that is,
to fight another gang member in front of the gang’s “boss.” (A.R. 267.)
When he told his grandfather what happened, his grandfather refused

Due to an error in transcription, the question immediately before the
answer regarding the gang incident was apparently omitted. (A.R. 266.)
1
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to believe him, laughed at him, accused him of being a part of the gang,
and beat him with his belt. (A.R. 457 ¶10; A.R. 268.) His grandmother
was equally unhelpful, telling Jairo he was free to live on the streets.
(A.R. 457 ¶12.) With no one left to turn to, Jairo felt he had no other
option but to leave Guatemala. (A.R. 457 ¶13; A.R. 283.)
D.

Petitioner’s Abuse Rose to the Level of Persecution
From Which There Was No Escape

At age 15, desperate to escape the escalating abuse yet guiltridden at leaving his sisters behind, Jairo left Guatemala by bus,
traveled through Mexico, and came to this country to find safety. (A.R.
457 ¶13; A.R. 270–282, 329–332.) Jairo did not make this decision
lightly; the deprivation of food alone rose to such a level that it left two
of his younger sisters forever malnourished and chronically sick. (A.R.
457 ¶9; A.R. 265.)2 Plus, Jairo was emotionally, verbally, or physically
abused by some relative nearly every day since at least age 12. (A.R.
258.) Jairo testified about the scars on his face, arms and legs from this
abuse, verified by photographic evidence. (A.R. 259–60; A.R. 463–69.)

Due to an error in transcription, Jairo’s sisters names are noted as
“Amy,” “Holly,” and “Jamie,” instead of “Kimberly,” “Jolin,” and
“Jaymi,” as he testified previously. (Compare A.R. 265 with A.R. 247.)

2
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A therapist later also diagnosed Jairo’s emotional scars, stating in
her report that he suffered from Adjustment Disorder with Mixed
Anxiety and Depressed Mood, plus certain feature of Post-Traumatic
Stress Disorder, such as intense distress, anxiety, avoidance of
confrontation, and trauma due to chronic abuse. (A.R. 333–334.) His
experiences of “being hungry, being desperate, being scared of dying,
about crying” were deemed likely to “create a state of ‘paralysis’ wellknown to trauma survivors,” making his “fear of going back to
Guatemala real.” (A.R. 334–335.) The therapist also opined it “likely”
that Jairo “would be re-traumatized, and that his mental state would
deteriorate most likely into Post-Traumatic Stress Disorder and
possibly a Major Depression” if removed from the U.S. and forced to
return to Guatemala. (A.R. 336.)
E.

Petitioner First Sought Relief as an Unaccompanied
Minor, But Was Released to his Mother’s Care

On January 17, 2010, after crossing the U.S. border from Mexico
on foot, Jairo was detained by the Department of Homeland Security.
(A.R. 445; A.R. 708, 711.) Having been determined to be an
unaccompanied minor, Jairo was placed in a juvenile detention facility
and served with a Notice to Appear on January 22, 2010. (A.R. 708–13.)
13

On March 3, 2010, he was released into his mother’s care in Encinitas,
California, where she was living by then, while continuing to work to
send money home to Guatemala. (A.R. 624.)
Assisted by his first pro bono counsel, Jairo applied for asylum,
withholding of removal, and CAT relief as a minor on January 11, 2011.
(A.R. 445–53.) On August 11, 2011, the relevant agency referred his
application to immigration court, finding that it lacked jurisdiction
because Jairo was not an unaccompanied minor any longer, but
supported by a parent or guardian in the United States. (A.R. 430–31.)
F.

The IJ Denied Petitioner’s Updated Application in a
Confusing Oral Decision with Superficial Analysis

On October 21, 2011, assisted by his second pro bono counsel,
Jairo conceded his removability but filed an updated application for
asylum, withholding of removal, and CAT relief with the immigration
court. (A.R. 440–604.) The extensive documents supporting his updated
application included Jairo’s detailed declaration, a copy of his birth
certificate, photographs of the scars from his abuse, country condition
reports, and relevant literature. (Ibid.) With his February 21, 2012 prehearing brief, Jairo also filed a letter from a friend in Guatemala,
verifying his abuse. (A.R. 368–407, 411.) And, he submitted two
14

decisions on point from two different IJs that were cited and discussed
in the pre-hearing brief, but the IJ rejected them even though one was
in the same district. (A.R. 642.) Jairo also submitted a psychological
evaluation as well as two expert affidavits, all verifying his abuse and
“social orphan” status. (A.R. 329–36.)
In response, the government filed (1) the I-213 report prepared at
the time of Jairo’s arrest by border patrol (A.R. 627–34); and (2) the
notes of the asylum officer who interviewed Jairo (A.R. 416–29). At an
individual hearing on August 22, 2012, Jairo testified to his persecution
and fear of returning to Guatemala. (A.R. 210–317.) On cross, the
government did not even try to discredit Jairo, asking only a few
clarifying questions about his biological father, the time it took Jairo to
walk to work at the farm and in the fields, the location of the scars on
his body, and how he traveled to the United States. (A.R. 283:16–286:8.)
Later that day, the IJ issued a somewhat confusing oral decision
denying all relief. (A.R. 147–160.) Making several comments about
Jairo’s credibility, the IJ did not make a credibility determination. (A.R.
152–53.) The IJ briefly discussed Jairo’s two articulated social groups
under the “social orphan” rubric—(1) a child living with his extended
15

family in Guatemala and (2) an abandoned child with no resources or
government protection to leave his abusive home in Guatemala—but
lumping them together as “family within family” (A.R. 81), did not find
whether either was a cognizable group for asylum protection (A.R. 153–
54). Despite agreeing that the Guatemalan government is ineffective in
addressing or unable to deal with the problem of domestic violence, the
IJ never found whether Jairo was subject to torture or whether this
torture was at the government’s acquiescence. (A.R. 156–58.)
Bypassing these necessary determinations, the IJ concluded that,
in any event, Jairo did not establish that his membership in either
social group was a central reason for the persecution for his asylum and
withholding of removal claims. (A.R. 154–155.) According to the IJ,
there were many reasons why Jairo was beaten, such as his relatives
not accepting him as part of the family or wanting him to be more
aggressive. (A.R. 155.) The IJ also found that Jairo was ineligible for
CAT relief because he did not establish that he was unable to relocate
to another part of Guatemala, and simply not deal with his extended
relatives. (A.R. 155–159.) The IJ also rejected Jairo’s fear of gang
recruitment if he returned to Guatemala, noting that the government
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there is taking “some” measures to deal with gang violence. (A.R. 159.)
Thus, the IJ ultimately denied Jairo’s request for asylum, withholding
of removal, and CAT relief. (A.R. 160.)
G.

On Remand from the BIA, the IJ Again Denied Relief
Without Additional Findings and Analysis as Ordered

In response to Jairo’s first appeal (A.R. 138–141), the BIA
remanded the case on December 19, 2013, ordering the IJ to make an
express credibility determination, as well as to issue additional findings
of fact and analysis to support his decision. (A.R. 70–71.)
In a written clarification of his oral decision on January 28, 2014,
the IJ explained that he did not intend to make an adverse credibility
finding against Jairo, and that he assumed that Jairo “was in fact
credible.” (A.R. 61–62.) Acknowledging that the BIA ordered him to
issue additional findings of fact and analysis, the IJ inexplicably failed
to do so. (Ibid.) Instead, the IJ repeated his prior conclusion that Jairo
“failed to establish that he had suffered past persecution on account of a
protected ground,” and summarily stated that he denied CAT relief
because “the evidence presented was insufficient.” (A.R. 62.) According
to the IJ, because Jairo failed to establish “the nexus element,” there
was “no need to go further in the analysis and explore if the other
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requirements for asylum and withholding are met.” (Ibid.) Nor did the
IJ consider if Jairo could relocate within Guatemala for his CAT claim,
and if he established “persecution” by individuals the government is
unable or unwilling to control, as ordered; rather, he directed attention
back to its oral decision, which the BIA had just remanded. (Ibid.)
H.

The BIA Dismissed Petitioner’s Second Appeal Even
Though the IJ Failed to Make Additional Findings

Jairo filed a timely second appeal with the BIA, pointing out that
the IJ did not provide the further findings or analysis to support his
decision to deny all relief, which was unsupported by case law and
contrary to evidence, including his credible testimony. (A.R. 48–51.)
But in a decision dated July 24, 2015, the BIA affirmed the IJ’s
written decision and dismissed Jairo’s second appeal. (A.R. 1–5.) Citing
cases it issued after the IJ’s decision, the BIA concluded that there was
no clear error in the IJ’s supposed determination that Jairo had
allegedly failed to establish past persecution or a well-founded fear of
future persecution on account of a particular social group. (A.R. 4.)
Next, the BIA affirmed the IJ’s denial of CAT relief because Jairo had
failed to show reversible error in the IJ’s finding that Jairo could safely
relocate to another part of Guatemala. (A.R. 5.)
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I.

Petitioner Filed a Timely Petition for Review, and a
Motion for Remand Due to Changed Circumstances

With the assistance of his third pro bono counsel, Jairo timely
filed a petition for review and motion to stay removal on August 24,
2015. (Dkt. 1.) This Court granted the motion to stay on January 27,
2017 (Dkt. 6), plus several extensions of time while Jairo located new
pro bono counsel, who got up to speed and engaged in ultimately futile
settlement discussions with the government. (Dkt. 11–20.)
With the assistance of his fourth pro bono counsel, Jairo moved on
January 24, 2018 for limited remand to allow administrative closure of
proceedings against him due to recent changed circumstances that
made him eligible to seek relief outside of removal. (Dkt. 21.) As Jairo
explained in his supporting request for judicial notice, these material
developments included the following: (1) his marriage to a U.S. citizen,
Sarah Stone, on April 11, 2016; (2) the birth of his two U.S. citizen
daughters in January 2015 and September 2016—Gracie Annemarie
Lopez and Annabelle Rosemarie Lopez; (3) the approval of his wife’s
petition to sponsor him for a permanent resident visa on May 12, 2017
if the BIA administratively closed removal proceedings against him; (4)
his efforts to work diligently as a cook, remain crime-free, and support
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his wife and children (unlike his own father). (Ibid.) Without disputing
these developments or articulating a coherent reason for its position,
the government opposed the motion for limited remand. (Dkt. 23.)
Though it took judicial notice of the significant developments in
Jairo’s life, this Court denied limited remand without prejudice to a
renewed request in the opening brief. (Dkt. 26.) But the Attorney
General has since directed that IJs and the BIA lack previouslyrecognized independent authority to order administrative closure of
removal proceedings, period. See Matter of Castro-Tum, 27 I&N Dec.
271 (A.G. 2018) (overruling Matter of Avetisyan, 25 I&N Dec. 688 (BIA
2012) and Matter of WY-U-, 27 I&N Dec. 17 (BIA 2017)). Thus, Jairo
regretfully cannot renew his now-foreclosed request for limited remand,
but requests this Court’s due consideration to developments in his life of
which it took judicial notice, as and if appropriate, during its review.
V.

SUMMARY OF ARGUMENT
An applicant for asylum must demonstrate past persecution or a

well-founded fear of future persecution on account of one of five
enumerated grounds—“race, religion, nationality, membership in a
particular social group, or political opinion.” INS v. Elias-Zacarias, 502
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U.S. 478, 483–84 (1992). An applicant seeking withholding of removal
must similarly establish persecution on account of one of these
protected grounds. INA § 241(b)(3); 8 C.F.R. §1208.16(b). Here, Jairo
established persecution based on his membership in an immutable,
particular, and socially distinct group of “social orphans” under two
formulations—(1) a child living with extended family in Guatemala and
(2) an abandoned child with no resources or protection who is unable to
leave his abusive home. But the IJ failed to determine whether either or
both of Jairo’s groups were a particular social group, and the BIA
improperly professed to affirm this non-existent finding.
When the BIA went on to make the determination of particular
social group for itself, and whether Jairo established a nexus between
his membership in such group to his persecution, it ignored the
framework set out in its own prior decisions; this Court’s consistent,
binding precedent; and substantial evidence, including Jairo’s credible
testimony, expert affidavits, plus country condition reports and related
press articles. Like the IJ, the BIA also failed to separately examine
whether Jairo had established the existence of a protected ground (a
particular social group) from the question of whether such membership
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had a central nexus to his persecution. Conflating the two inquiries, the
BIA compounded the IJ’s structural error under the Act.
Next, the BIA glossed over the IJ’s errors as they impacted his
withholding of removal claim, which requires a lesser showing of nexus
if an enumerated ground for persecution is established, which would be
here under the proper legal and evidentiary standards.
Finally, though Jairo need not show whether he could relocate
within Guatemala to be eligible for CAT relief, the BIA excused the IJ’s
impermissible imposition of this burden on Jairo by mistakenly stating
that applicants always bear the overall burden of proof. And, given
evidence that Jairo would face gang and other violence as an indigenous
Mayan anywhere in Guatemala, and be re-traumatized if forced to
return, the BIA erred in affirming the IJ’s unsupported, subjective
conclusion that Jairo’s escape to the United States showed him to be a
resourceful adult who could relocate within Guatemala.
Accordingly, this Court should reverse and remand, directing the
BIA to grant Jairo asylum, withholding of removal, and CAT relief, or,
alternatively, to re-examine his claims under the proper framework and
based on all evidence in the record.
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VI.

ARGUMENT
A.

The BIA Erred as a Matter of Law in Affirming the IJ’s
Non-Existing Finding That “Social Orphans” in
Guatemala Is Not a Particular Social Group for the
Asylum and Withholding of Removal Claims
1.

This Court Reviews De Novo Whether a Group Is a
Particular Social Group

To establish asylum eligibility, an applicant must show that he is
unable or unwilling to return to his country “because of persecution or a
well-founded fear of persecution on account of race, religion, nationality,
membership in a particular social group, or political opinion.” 8 U.S.C.
§ 1101(a)(42)(A); 8 U.S.C. § 1158(b)(1)(A). “Either past persecution or a
well-founded fear of future persecution provides eligibility for a
discretionary grant of asylum.” Baghdasaryan v. Holder, 592 F.3d 1018,
1023 (9th Cir.2010). An applicant is entitled to withholding of removal
if his “life or freedom would be threatened in that country because of
the alien's race, religion, nationality, membership in a particular social
group, or political opinion.” 8 U.S.C. § 1231(b)(3)(A). Here, Jairo
sought—and was denied—both asylum and withholding of removal
based on past persecution and a fear of future persecution based on his
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membership in a particular social group of “social orphans” in
Guatemala.
Whether the evidence presented fits the legal elements of what
constitutes a “particular social group” within the meaning of the Act is a
question of law for the BIA. Matter of A-R-C-G-, 26 I&N Dec. 388, 390
(BIA 2014). This Court reviews de novo the BIA’s interpretation of the
law, or mixed questions that require the BIA to exercise judgment about
legal principles. Arteaga v. INS, 836 F.2d 1227, 1228 (9th Cir. 1988);
Cordoba v. Holder, 726 F.3d 1106, 1113 (9th Cir. 2012).
2.

Because the IJ Did Not Determine Whether “Social
Orphans” in Guatemala Is a Particular Social Group,
the BIA Erred in Affirming this Alleged Finding

Jairo sought asylum and withholding of removal based on
membership in two articulated social groups in Guatemala under the
rubric of “social orphans”—(1) a child living with extended family in
Guatemala and (2) an abandoned child with no resources or government
protection who cannot leave his abusive home in Guatemala. In
analyzing these claims in his oral decision, nowhere did the IJ explicitly
state that one or both proposed social groups are invalid under the
requirements of the Act. Instead, as Jairo pointed out successfully in his
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first BIA appeal, the IJ offered skeptical remarks in his oral decision
about whether either group can constitute a particular social group:
Now, I do not know if that can constitute a particular social
group as articulated by the respondent within the law of
asylum, but assuming arguendo the evidence here falls [sic]
of establishing that at least one central reason of the alleged
persecutors . . . was on account of a membership in these
particular groups.
(A.R. 154–155, emphasis added.) Without explicitly finding whether
“social orphans” in Guatemala constitute a particular group under
either of Jairo’s articulations, the IJ moved on to the factual
determination of whether Jairo showed that a central reason for his
persecution was because of his membership in a particular social
group. In other words, the IJ initially conflated the requirement that
Jairo establish his membership in a particular social group with the
separate requirement that he then show that such membership was one
central reason for his persecution.
Agreeing that the IJ’s decision was deficient and conclusory, the
BIA remanded for the IJ to make “additional findings of fact and
analysis to support his decision,” as well as to clarify his credibility
determination. (A.R. 70.) Other than clarifying that he did not intend to
make an adverse credibility determination, however, the IJ failed to
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actually determine whether “social orphans” in Guatemala constitute a
particular social group under either formulation Jairo proposed. (A.R.
53–54.) Unfortunately, the IJ appears to have misunderstood the BIA’s
directives on remand. For example, summarizing that he denied asylum
and withholding of removal because “the evidence is insufficient to
establish this ‘on account of’ element,” the IJ wrote that the “BIA did
not set aside these findings.” (A.R. 54.) But the BIA did not review these
findings and fail to set them aside. Rather, as the BIA stated on
remand, it did not “presently reach the issue” because the IJ first
needed to resolve the Petitioner’s credibility. And issue additional
factual findings and analysis on substantive issues once it resolved
Petitioner’s credibility.
But, in his subsequent written decision, the IJ never made an
explicit finding about the legality of Jairo’s first social group (children
in Guatemala living with extended family), let alone differentiate or
address his second proposed social group (abandoned children with no
resources or government protection who cannot leave their abusive
home in Guatemala). Having previously lumped the groups as “a sort of
family within family” (A.R. 81), the IJ failed to separately analyze both
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and make explicit findings as to the validity of either in the context of
Guatemalan society. Notably, because Jairo’s second proposed social
group is not limited to him and his sisters, but encompasses the
recognizable population of abandoned children in Guatemala, the IJ’s
failure to separately analyze the proposed social groups is another
indication that the IJ made no conclusion as to whether Petitioner first
established persecution on one of the five enumerated grounds that the
BIA could then review on appeal.
Instead of correcting this defect after Petitioner’s second appeal,
the BIA confused matters by purporting to affirm the IJ’s non-existent
alleged finding that Jairo did not establish that “social orphans” in
Guatemala constitute “particular social group” under either of the two
formulations he articulated. (A.R. 4.) As noted, there was no such
determination by the IJ anywhere in his written decision for the BIA to
review. Indeed, it remains unclear what determination the BIA was
reviewing, and under what standard. As an example, the BIA was
forced to cite two decisions that it acknowledged it issued regarding the
framework for establishing a “particular social group” after the IJ’s oral
and written decisions—Matter of W-G-R, 26 I&N Dec. 208 (BIA 2014)
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and Matter of M-E-V-G-, 26 I&N Dec. 227 (BIA 2014). Notably, in both
cases, the BIA emphasized that the particular social group
determination is made case-by-case after careful analyzing evidence of
the characteristics of the particular society in question, which
necessarily requires the IJ to make findings of fact regarding the society
in question. Matter of W-G-R-, 26 I&N Dec. at 217–218 [discussing
particular social group evidence analyzed in other cases]; Matter of ME-V-G-, 26 I&N Dec. at 244, 251–53 [noting that membership in
particular social group is based on evidence such as country conditions
reports, expert testimony, and press accounts of discrimination, and
remanding for further factual development based on such evidence].)
In stark contrast, the record here is vague as to what the IJ found
as to Jairo’s proposed social groups, leaving no concrete finding on this
issue for the BIA to affirm. Considering the IJ’s failure to firmly declare
whether Jairo’s social groups were cognizable, independent of the nexus
requirement, the BIA’s decision to affirm despite its contrary guidance
in Matter of W-G-R and Matter of M-E-V-G- remains inexplicable. In
any event, the BIA’s failure to purportedly affirm a finding the IJ never
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made instead of remanding for further factual determinations
constitutes the first independent ground for reversal as a matter of law.
B.

The BIA’s Independent Determination of Petitioner’s
“Social Group” Claim and Affirmance of the IJ’s
Nexus Finding Fail Under Mixed Standards of De
Novo and Substantial Evidence Review
1.

This Court Reviews De Novo and for Substantial
Evidence a Social Group Determination

This Court reviews for substantial evidence the BIA’s or the IJ’s
factual findings or evidentiary determinations. Al-Harbi v. INS, 242
F.3d 882, 888 (9th Cir. 2001). Whether a person presents evidence of
the elements of membership in a particular social group or establishes
persecution on account of such membership is a question of fact for the
IJ, which the BIA reviews for clear error (if given the chance). Matter of
A-R-C-G-, 26 I&N Dec. at 391. Thus, this Court reviews any such
evidentiary determinations—whether as adopted form the IJ or made
by the BIA in the first instance—under a substantial evidence standard.
As noted, this Court reviews de novo the BIA’s interpretation of
the law, such as whether the evidence presented about a group meets
the legal elements of a “particular social group.” Arteaga, 836 F.2d at
1228; Matter of A-R-C-G-, 26 I&N Dec. at 390.
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2.

The BIA Ignored Settled Law That Family Is a
Cognizable Group and Substantial Expert and Country
Conditions Evidence in Determining That Petitioner
Failed to Establish That Guatemalan “Social Orphans”
Is Not a Particular Social Group

Absent the IJ’s initial or additional findings, the BIA examined
the record for itself, determining that Jairo did not establish that either
articulated group was cognizable as a particular social group under its
two decisions—Matter of W-G-R-, supra, and Matter of M-E-V-G-, supra:
[T]here is nothing in the record that shows that a child living
with his extended family, or abandoned children without
resources, are perceived, considered, or recognized by
Guatemalan society to be distinct social groups.
(A.R. 4.) But the BIA misinterpreted and misapplied binding precedent
consistent with these decisions that family constitutes a particular
social group. It also disregarded the same evidence the IJ failed to
analyze about the elements of a social group.
a.

The BIA Articulated, But Did Not Apply, the Legal and
Evidentiary Framework Governing the Particular
Social Group Determination

In Matter of W-G-R-, the BIA held that, for a social group to be
cognizable, it must be (1) composed of members who share a common
immutable characteristic; (2) defined with particularity; and (3) socially
distinct within the society in question. 26 I&N Dec. at 210. The BIA
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reaffirmed that “particularity” means easily recognizable, and renamed
the previous “social visibility” element to “social distinction” to clarify
that society not need to be literally see the group, but perceive it as a
group. Id. at 216 (“Members of the group may be visibly recognizable,
but society can also consider persons to be a group without being able to
identify the members by sight.”); accord Matter of M-E-V-G-, 26 I&N
Dec. at 232. In both decisions, the BIA emphasized the need to look at
the specific characteristics of the society in question when determining
whether a social group is particular and socially distinct. Ibid.
This Court has since clarified that, under both Matter of W-G-Rand Matter of M-E-V-G-, family still remains a quintessential particular
social group in asylum law. Flores-Rios v. Lynch, 807 F.3d 1123, 1128
(9th Cir. 2015) (noting that even the BIA cited with approval in Matter
of M-E-V-G prior decisions finding that family is easily recognizable and
perceived by others as a social group); accord Thomas v. Gonzales, 409
F.3d 1177, 1180 (9th Cir. 2005) (though persecutors are more likely to
identify individual family members as part of a particular social group
when familial ties are linked to race, religion, or political affiliation,
family is a particular social group regardless of whether persecution is
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intertwined with another protected ground), vacated on other grounds
by Gonzales v. Thomas, 547 U.S. 183 (2006). This Court has also
confirmed that “[t]he critical issue in each of the new decisions [Matter
of W-G-R- and Matter of M-E-V-G-] is whether there is evidence to
support social recognition of the proposed group.” Pirir-Boc v. Holder,
750 F.3d 1077, 1083 (9th Cir. 2014) (emphasis added).
Operating under this legal framework, the BIA need not restrict
itself to the evidence cited by the IJ in his oral or subsequent written
decision, but consider all evidence before the IJ regarding Jairo’s
membership in a particular social group. See Matter of A-S-B-, 24 I&N
Dec. 493, 497–98 (BIA 2008) (in determining whether facts are
sufficient to meet a legal standard, BIA is entitled to weigh the evidence
in a manner different from the IJ); Cooter & Gell v. Hartmax Corp., 496
U.S. 384, 405 (1990) (conclusions contravening substantial evidence in
the entire record are reversible); Yepes –Prado v. INS, 10 F.3d 1363,
1370 (9th Cir. 1993) (BIA’s failure to indicate how it applied evidence to
reach or consideration of inappropriate factors is reversible).
Here, though the BIA acknowledged the above framework, it
failed to apply the law or review the entire record before determining
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that Jairo’s social groups did not share immutable characteristics, were
particular, and both easily recognizable and perceived by Guatemalan
society to be distinct. Rather, the BIA appeared to improperly penalize
Jairo for identifying a variation of a group—“social orphans”—that was
not previously described in that manner, which is not necessary. Nor
did the BIA analyze or explain why Jairo supposedly failed to establish
a nexus between his status as a “social orphan” in Guatemala from his
relatives’ persecution of him, as opposed to other children in the home
who were not part of his particular group.
b.

“A Child Living With Extended Family in Guatemala”
Is a Cognizable Social Group Under Settled Law and
Based on Evidence in the Entire Record

Jairo’s first proposed social group is consistent with this Court’s
clarification that family constitutes the “quintessential” particular
social group. Flores-Rios, 807 F.3d at 1128. It also satisfies the BIA’s
three reaffirmed criteria for a particular social group.
First, this first group is cognizable because it is composed of those
who share immutable characteristics—that is, Jairo’s kinship ties and
Guatemalan nationality are characteristics he was born with, and
cannot change. Matter of Acosta, 19 I&N Dec. at 233. Only four people
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that fall into this particular social group: Jairo and his three sisters,
who were living with extended family members, not their own parents.
Second, this group is defined with “particularity,” which chiefly
addresses the “outer limits” of a group’s boundaries and is definitional
in nature within the context of the society in which the claim for asylum
arises. Matter of M-E-V-G-, 26 I&N Dec. at 241 (whether group can
be recognized, in the society in question, as a discrete class of persons).
Jairo and his sisters are all their mother’s children and abandoned by
their father, perceived by Guatemalan society to belong to a defined
group. Flores-Rios v. Lynch, 807 F.3d at 1128 (family is quintessential
social group even under Matter of W-G-R- and Matter of M-E-V-G-.)
Third, this group is socially distinct because it is perceived by the
society in question as a group and certain individuals are perceived to
belong to it, even if it and its members are not easily identifiable by
sight. Matter of W-G-R, 26 I&N Dec. at 217–18. The BIA’s finding that
Jairo and his sisters are not a socially distinct group because social
distinction is “determined by the perception of the society in question,
rather than the perception of the persecutor” (A.R. 4) incorrectly

34

assumes that only Jairo’s abusive relatives perceived his status. But
substantial evidence establishes otherwise:


A letter from Jairo’s neighbor in Guatemala, Maria

Lopez, confirms that he and his three sisters were recognized in
their community as a group apart from his cousins in the same
house (that is, their mother’s children), living in an abusive
environment with extended family. (A.R. 411–413: [discussing
Jairo’s mistreatment, physical abuse, and lack of schooling, plus
fearing to find out “one day” that his sister had been “raped” by
the abusive extended family].)


Many country condition articles also discuss the

prevalence of domestic violence facing children similarly situated
to Jairo and his sisters in Guatemala, the particular vulnerability
of children to domestic violence and human rights abuses, and the
failure of the country’s police force to intervene in domestic
violence situations as well as the country’s inability to provide
adequate safe havens for Guatemalan children fleeing their
abusive homes. (A.R. 375–80; A.R. 470–603).
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A detailed expert affidavit from Karen Smith Rotabi

corroborates this first “social orphan” group. (A.R. 341–56). Rotabi
is indisputably qualified—with a PhD in social work and a
master’s in public health, plus experience working in Guatemala,
including to research child welfare and develop social intervention
for abused and at-risk children in Guatemala. (A.R. 341-43, 357–
61.) She explained that the lack of law enforcement response to
child abuse in Guatemala, combined with the absence of child
protective services, allow extended families to severely abuse
children like Jairo with impunity, making them “social orphans.”
(A.R. 352 ¶¶27–28; A.R. 355.)


Another expert affidavit from Claudia Lucrecia Rivera

Meza, an attorney and recognized expert regarding human rights
violations against children in Guatemala who has reported on the
subject to the U.N., confirms this. (A.R. 362, 365–66.) Meza
documents the plight of abandoned children like Jairo, living with
violent, abusive, and dysfunctional families, leading to the death
of 500 children in 2011—the year after Jairo fled Guatemala—
with impunity for their murderers. (A.R. 363–64 ¶¶5–6, 10.)
36

This evidence, which the BIA (and the IJ before it) failed to
analyze, shows that people besides Jairo’s persecutors—his
grandparents, uncle, aunt, and cousins—knew of and recognized his
precarious situation as a child living with extended family in
Guatemala. Had the BIA weighed all the evidence, instead of relying
only on the IJ’s superficial oral or clarified written decision, it would
have concluded that Jairo’s first proposed social group meets the legal
standards of immutable characteristics, particularity, and social
distinction to be a particular social group. Lopez-Reyes v. INS, 79 F.3d
908, 911 (9th Cir. 1996) (reversal is proper if “the evidence presented
compels a reasonable fact finder to reach a contrary result.”).
c.

“An Abandoned Child With No Resources or
Government Protection Who Is Unable to Leave His
Abusive Home In Guatemala” Is a Cognizable Social
Group Under the Law and Based on the Evidence

The BIA referenced one of Jairo’s arguments with respect to his
first social group to conclude that neither social group was distinct:
The respondent argues that he meets the ‘social distinction’
requirement because he and his sisters are all their mother’s
offspring (Respondent’s Br. at 14).
(A.R. 4.) Based on this statement alone, the BIA concluded that Jairo’s
second proposed group was not socially distinct because such distinction
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is determined by the perception of the society in question and not the
perception of the persecutor. But by referencing Jairo’s extended
family—that is, his first social group—the BIA impermissibly failed to
analyze the second group separately, just like the IJ. Had it done so,
the BIA would have concluded that the second proposed social group
has members who share common immutable characteristics and satisfy
the “particularity” and “social distinction” requirements as well.
First, Jairo was a child, abandoned by his biological father,
separated from his mother, and without protection from an abusive
extended family. These are immutable characteristics Jairo could not
change while in Guatemala. Matter of M-E-V-G, 26 I&N Dec. at 227 (a
shared past experience is immutable).
Second, this second particular social group only encompasses
abused children who are similarly situated, without parental protection,
unable to leave their abusive home and unprotected by the authorities
in Guatemala. As Rotabi corroborates, Jairo was “abandoned,” unable to
leave, and lacking protection from even his mother, who could only visit
periodically and had little power in Guatemalan society. (A.R. 354 ¶33.)
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These characteristics allow for a clear definition of the group’s
members, satisfying the “particularity” requirement.
Third, poor children who have been abandoned and are abused are
a socially distinct population even if they are not visible by sight based
on all the evidence in the record.


As Rotabi confirmed, these “social orphans” are a very

particular, socially distinct and vulnerable population in
Guatemala. (A.R. 352, 354.) Her conclusion that his mother’s
position was such that she could not protect Jairo, shows that
Guatemalan society recognized Jairo as “abandoned” and unable
to leave his abusive home in Guatemala. (A.R. 355.) Rotabi’s
expert opinion that there is “no infrastructure to protect child
victims” and that family violence is not investigated, particularly
in rural indigenous communities, which view family violence is
seen as a private matter, also demonstrates that this proposed
group of abandoned, mistreated children is not defined by the
perception of its persecutors, but by Guatemalan society. (Ibid.)


Though Guatemalan society does not rescue them,

country condition reports and press articles shows that it
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perceives child victims of abuse and violence living with their
family as a group. (E.g., A.R. 541-550: [discussing prevalence of
child abuse in Guatemala]; A.R. 580: [reporting how children are
routinely victimized in their own homes and have nowhere to turn
to escape abuse from families]; A.R. 551-59: [reporting on children
fleeing from home abuse, beatings, and misery inflicted by
families, and dying on the streets from violence and hunger]; A.R.
580: [reporting that Guatemalan authorities rarely intervene in
protecting child abuse victims because they consider children to be
the “property” of their family]). Not only is Guatemalan society
aware that this group of abused, abandoned children exists, but
the problem of abandoned, abused and neglected children is so
pervasive that Guatemalan society could identify them as a group
without having to actually “see” them.
Only by ignoring substantial evidence could the BIA conclude that
“there is nothing in the record that shows a child living with his
extended family, or abandoned children without resources, are
perceived, considered, or recognized by Guatemalan society to be
distinct social groups.” (A.R. 4.) Even if this Court somehow deems that
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a reversal is not warranted, it should remand to the BIA to explain how
the record failed to show that Guatemalan society did not recognize
Jairo’s second group. Pirir-Boc 750 F.3d at 1083 (whether a group is
recognized by a particular society is “a case-by-case determination”).
3.

Like the IJ, the BIA Committed Structural Error by
Conflating Whether Petitioner Showed an
“Enumerated Ground” With Whether He Showed a
“Nexus” Between That Ground and His Persecution

As discussed, the IJ made no factual findings as to whether Jairo’s
proposed social groups included members with immutable
characteristics, were particular, or were socially distinct. Instead,
assuming the existence of children living with extended family in
Guatemala as a particular social group, the IJ denied relief by finding
that Jairo’s persecutors had more than one reason for targeting him,
such as not accepting him or wanting him to be more aggressive. But
the IJ was required to “distinguish between the inquiry into whether a
group is a ‘particular social group’ and the question whether a person is
persecuted ‘on account of’ membership in a particular social group.”
Matter of W-G-R, 26 I&N Dec. at 218. This separation is mandatory, not
permissive: “[w]e must separate the assessment whether the applicant
has established the existence of one of the enumerated grounds
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(religion, political opinion, race, ethnicity, and particular social group)
from the issue of nexus.” Ibid.
By conflating the two requirements, and blurring the analysis, the
IJ made a structural error that the BIA compounded when it affirmed
the nexus determination without further analysis. Ibid. (“The structure
of the Act supports preserving this distinction [between the particular
social group and nexus requirements], which should not be blurred[.]”).
This is reversible error as a matter of law.
4.

The IJ’s Lack of Causation or Nexus Determination,
Which the BIA Affirmed Without Explanation, Is
Contrary to the Law and Substantial Evidence

Even if it were structurally sound, the finding by the IJ that the
BIA affirmed—that Jairo failed to establish that his persecution was on
account of membership in a particular group—is untenable.
An asylum applicant must show that the persecution he suffered
was “on account of” one of the statutorily-protected grounds. Navas v.
INS, 217 F.3d 646, 655–56 (9th Cir. 2000). The words ‘on account of’
and ‘because of’ address the persecutor’s motive for targeting the victim,
requiring a nexus between that motive and the victim’s enumerated
grounds. Id. at 656–57. A persecutor’s motive is a question of fact the IJ
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determines, and the BIA reviews for clear error. Matter of N-M-, 25 I&N
Dec. 526, 532 (BIA 2011). Though an applicant has the burden to prove
that a protected ground was “one central reason” for his persecution,
the existence of multiple reasons does not defeat this showing.
Parussimova v. Mukasey, 533 F.3d 1128, 1133-34 (9th Cir. 2008).
Here, the IJ stated that “there are obviously multiple reasons and
motivations” for Jairo’s abuse, and therefore concluded that, “the
evidence is insufficient to establish this ‘on account of’ element[.]” (A.R.
155.) But under settled law, the existence of more than one motive for
persecution can still mean that one of those motives, which is on
account of a protected ground, is “one central reason” for the
persecution. Parussimova, 555 F.3d at 1133-34. Indeed, Jairo did not
need to show that the protected ground—his “social orphan” status—
was the only or even the most important reason for the persecution,
but just “one central reason.” Ibid. Given credible and undisputed
evidence in the record that Jairo’s relatives abused him because he was
abandoned, defenseless, and unable to escape, the existence of possible
other motives for persecution—such as, for example, his uncle’s and
grandfather’s alcohol abuse—is irrelevant. By deciding that Jairo failed
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to establish persecution on account of his membership in a particular
social group because at least one of his persecutors—his grandfather—
had “multiple reasons and motivations” for mistreating him, the IJ
engaged in exactly the erroneous analysis the law prohibits.
Moreover, this is a case where the circumstances alone provided
sufficient reason to conclude that the acts of persecution were
committed on account of a protected ground. Navas, 217 F.3d at 656.
Jairo, whom the IJ found (or assumed) credible, testified that his
cousins were treated well and received enough food and water, while he
and his sisters were “less,” and “not part of their family.” (A.R. 262.) In
response to the IJ’s question about why Jairo believed he and his sisters
were treated differently, Jairo expressly stated that it was because his
father left, and his mother had no choice but to leave him and his
sisters at her parents’ farm. (A.R. 262–63.) When the IJ then asked for
more clarification, Jairo repeated that his grandfather and uncle were
mistreating him and his sisters because they knew they were
abandoned, and had nowhere else to go. (A.R. 263.)
Jairo’s testimony regarding the abuse his mother suffered from
his grandfather further demonstrated that the connection between his
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and his sisters’ abuse was on account of a particular social group—her
abandoned offspring living with extended family. (A.R. 261–62. This, as
Jairo argued and established, made his proposed social group of a child
living with extended family “distinct.” (A.R. 21–22.) The connection
between the abuse inflicted on Jairo’s mother and on him and his
sisters on account of their relationship to her, plus the different
treatment of his cousins, is sufficient to conclude that persecution was
based on the asserted protected ground—a familial social group.
Had the BIA engaged in the appropriate substantive review for
clear error of the IJ’s factual findings about the nexus requirement, it
could not have missed the undisputed evidence that Jairo’s maternal
relatives abused him and his sisters, but not the other children living in
the home with their parents, and that Jairo’s defenseless, abandoned,
and extended family relationship was at least one central reason for the
claimed harm. Because the BIA would have been left with the “definite
and firm conviction that a mistake has been committed” and reversed
the IJ’s nexus determination, this Court should reverse the BIA’s
erroneous affirmance, and remand. Matter of R-S-H-, 23 I&N Dec. 629,
637 (BIA 2003) (internal quotation marks and citation omitted).
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C.

The BIA Erred in Finding That Petitioner Did Not
Establish Past Persecution for Withholding of
Removal, Which Has a Lesser Nexus Requirement
Where a Protected Ground Is Established

A rebuttable presumption of entitlement to withholding of relief
arises when an applicant shows that he “has suffered past persecution
such that his life or freedom was threatened in his home country on
account of a protected ground.” Duarte de Guinac v. INS, 179 F.3d 1156,
1164 (9th Cir. 1999). But the nexus requirement for withholding of
removal is that the enumerated ground must be “a reason” for
persecution, rather than “one central reason” for persecution for an
asylum claim. Barajas-Romero v. Lynch, 846 F.3d 351, 358–59 (9th Cir.
2017). Not only do courts view the different nexus standard a
“deliberate” congressional “decision,” but they interpret the phrase “a
reason” for persecution for withholding of removal to include “weaker
motives” than the phrase “one central reason” for asylum. Ibid. The
government can rebut the presumption that withholding of relief is
available by showing that internal relocation is a safe and reasonable
option. Afriyie v. Holder, 613 F.3d 924, 936 (9th Cir. 2010).
Because the IJ and the BIA erred with respect to whether Jairo
established the existence of a cognizable social group, they incorrectly
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failed to reach whether nexus was established for purposes of
withholding of removal, as with his asylum claim. For example,
the IJ did not discuss or analyze Jairo’s request for withholding of
removal aside from laying out the requirements for qualification, and
then summarily denying withholding of removal at the end of his oral
decision. (A.R. 151–55.) Nor did the IJ further discuss Jairo’s eligibility
for withholding of removal in his written, clarifying decision on remand
after Jairo’s first appeal to the BIA. (A.R. 61–62.) Similarly, the BIA did
not address Jairo’s withholding of removal claim, determining only that
he had not established an enumerated ground for asylum relief, and
therefore, presumably also not for withholding of removal. (A.R. 3–4.)
As a result, the BIA improperly affirmed the IJ’s nexus determination
as to asylum as not clearly erroneous without recognizing that this
standard is “weaker” for withholding of removal than for asylum.
Certainly, at least one of the “multiple” reasons and motivations for
Jairo’s persecution that the IJ articulated could constitute “a” reason for
his persecution on account of his “social orphan” group.
Had it conducted the proper analysis and review, the BIA would
have necessarily concluded that Jairo established a particular social
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group and past persecution on account of his membership in one of
those groups for both asylum and withholding of removal. SalazarPaucar v. INS, 281 F.3d 1069, 1077 (9th Cir.), amended by 290 F.3d 964
(9th Cir. 2002) (petitioner who establishes eligibility for asylum raises a
presumption of entitlement to withholding of deportation). And, as
discussed below, there is no evidence to support internal relocation—in
the context of asylum, withholding or removal, or for CAT relief. Thus,
under a proper analysis, the BIA would have been compelled to grant
withholding of removal. The BIA’s failure to address withholding of
removal masks an error that cannot stand. Pirir-Boc, 750 F.3d at 1084.
D.

The BIA Erred in Affirming the Denial of Petitioner’s
Application for CAT Relief on a Ground as to Which
the IJ Improperly Shifted the Burden to Petitioner
and Which Is Contrary to the Evidence
1.

Qualification for CAT Relief is a Mixed Question that
this Court Reviews De Novo and for Clear Error

Whether Jairo qualifies for relief under CAT is a mixed question
of law and fact. Ridore v. Holder, 696 F.3d 907, 915 (9th Cir. 2012). The
factual question involves findings as to the particular circumstances
regarding persecution underlying a claim. Ibid. (internal citations
omitted). Questions of law resolve whether petitioner meets the legal
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requirements for the requested relief or whether the government has
established ineligibility based on the facts. Ibid.
This Court reviews for clear error the BIA’s factual findings, and
de novo the BIA’s determination whether the facts establish grounds for
relief. Id. at 911, 915 (factual findings about changed conditions in
Haitian prisons and expert evidence of what would happen to a
petitioner if returned reviewed for clear error, but whether facts
establish a well-founded fear of future persecution reviewed de novo);
Lopez–Cardona v. Holder, 662 F.3d 1110, 1011 (9th Cir. 2011) (whether
petitioner shows that it is more likely than not that he will be tortured
upon return to his native country is a legal question reviewed de novo).
2.

By Affirming the Denial of CAT Relief, the BIA Erred
as a Matter of Law by Impermissibly Shifting the
Burden of Proof and Ignoring Substantial, Credible,
and Undisputed Evidence that Relocation Within
Guatemala Was Not a Viable Option

The Convention Against Torture prohibits returning applicants to
their country of origin if they prove that it is more likely than not that
they would be tortured if returned, either by state actors or those the
state is unwilling or unable to control. 8 C.F.R. §1208.16(d)(2); Zheng v.
Ashcroft, 332 F.3d 1186, 1188 (9th Cir. 2003) (official “acquiescence”
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does not mean actual knowledge or willful acceptance, just awareness
and willful blindness). This showing requires evidence regarding “the
possibility of future torture,” “past torture,” or “gross, flagrant, or mass
violations of human rights” in the relevant country. 8 C.F.R.
§1208.16(c)(3). The applicant’s credible testimony can be sufficient to
sustain the burden without corroboration, and country conditions alone
can also be decisive in granting CAT relief. Kamalthas v. INS, 251 F.3d
1279, 1280, 1282–83 (9th Cir. 2001). Whether an applicant may relocate
within the country of origin is a consideration for CAT relief. 8 C.F.R.
§1208.16(c)(3)(ii).
The IJ denied CAT relief without making any findings on the first
issue—what would happen to Jairo if he were sent back to Guatemala
and at whose hands. Instead, the IJ denied CAT relief based solely on
his sua sponte determination that Jairo had failed to establish his
inability to relocate within Guatemala and “simply not have to deal
with this family, and his grandparents, and his uncle’s abuse.” (A.R.
84.) Commenting that Jairo appeared to have grown up to become a
“very resourceful young man who, by his actions up to now, has proven
to be very smart and able to achieve amazing accomplishments,” the IJ
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opined that Jairo could surely relocate to another part of Guatemala,
away from his abusive extended relatives. (Ibid.)
The IJ even found that Jairo’s “ability to leave Guatemala the way
that he said he left and secure his passage into the United States” and
his subsequent diligence in school and work did not paint a “picture of
somebody who will have difficulties finding another place in
Guatemala.” (Ibid.) These off-the-cuff remarks, which the BIA affirmed
as a determination by the IJ that constituted valid grounds to deny
CAT relief, preceded by the IJ’s failure to make necessary factual
findings, are problematic for several reasons.
First, the IJ failed to determine whether Jairo’s persecution rose
to the level of torture and whether the Guatemalan government was
willing or able to protect victims of domestic violence. This despite
evidence in the record favorable to Jairo on both issues. 8 C.F.R.
§1208.18(a)(1) (describing extreme, cruel, and inhumane actions that
are intended to and do cause severe physical or mental pain as torture).
For example, Jairo credibly testified to systematic physical, emotional,
and verbal abuse, compounded with lack of food, sleep, clothes, medical
care, or an education, which the therapist’s diagnosis of trauma induced
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by chronic abuse corroborated. Moreover, experts opined about the
Guatemalan government’s inability or ineffectiveness in dealing with
domestic violence, and the impunity given to perpetrators of violence
against children. But, because the IJ did not make these findings, there
was nothing for the BIA to review under the proper standard (clear
error) regarding Jairo’s appeal from the denial of his CAT claim. Nor
could the BIA determine if these facts satisfied the legal elements of
torture and government acquiescence under CAT. In other words, the IJ
and the BIA impermissibly failed to adequately or properly analyze
Jairo’s CAT claim. Cf., e.g., Cooter & Gell v. Hartmax Corp., 496 U.S.
384, 405 (1990) (error of law constitutes abuse of discretion); YepesPrado v. INS, 10 F.3d 1363, 1366, 1370 (9th Cir. 1993) (denial of
discretionary relief under INA Section 212(c) by applying improper
factor, failing to explain how factors were weighed, or how conclusion
was reached is abuse of discretion).
Second, the IJ incorrectly imposed the burden of establishing that
Jairo could not relocate to Guatemala on him (A.R. 84), and the BIA
erroneously found that the IJ had not committed reversible error (A.R
5). But, like the IJ, the BIA misconstrued the law, citing Maldonado v.
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Holder, 781 F.3d 1107 (9th Cir. 2015) (en banc) for the proposition that
an application for CAT relief bears the overall burden of proof, allowing
the IJ to consider the possibility of internal relocation. But, this case
had been superseded by Maldonado v. Lynch, 786 F.3d 1155 (9th Cir.
2015) before the BIA’s decision. In the latter decision, this Court
clarified that, while an applicant bear the ultimate burden to establish
that it is more likely than not that he would be tortured if returned,
neither the applicant nor the government bears the burden regarding
internal relocation based on the relevant regulations. Id. at 1164. As a
result, this Court overruled four prior decisions, in three of which
applicants had been required to establish the impossibility of safe
relocation. Ibid., overruling Hasan v. Ashcroft, 380 F.3d 1114, 1123 (9th
Cir. 2004); Lemus-Galvan v. Mukasey, 518 F.3d 1081, 1084 (9th Cir.
2008); and Singh v. Gonzalez, 439 F.3d 1100, 1113 (9th Cir. 2006).
Third, to the extent that whether Jairo can safely relocate is a
relevant factor to be assessed, among several others under 8 C.F.R.
1208.16(c)(3), the IJ erred by disregarding evidence in the record and
relying on his subjective belief that Jairo could relocate. For example,
expert evidence, such as Rotabi’s affidavit, corroborate that Jairo would
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risk reprisal, further abuse, violence, and possible enslavement on the
farm, especially after being perceived to have avoided his work and
family responsibilities all these years. (A.R. 356 ¶37.) Jairo has no other
non-abusive family to live with given his lack of paternal relatives due
to his father’s abandonment, but he would “be treated with great
suspicion because he is an indigenous” Mayan and “be at risk for
societal violence,” including from gangs in which he refused
membership. (Id. ¶¶38–39.) Country condition reports also corroborate
the particular violence and social cleansing faced by rural, indigenous
Mayans like Jairo (A.R. 486–87, 510, 516; A.R. 351 ¶26), confirming
that “[u]ltimately, relocation could not protect [Petitioner] from family
or gang violence.” (A.R. 356 ¶39.)
Particularly against the backdrop of significant reports and
literature documenting lawlessness, violence, and lack of police
protection in Guatemala (A.R. 515–18, 522, 526–29, 539), the IJ’s naïve
assertion that Jairo could surely relocate to some part of Guatemala
where he has no friends or family is erroneous. Madrigal v. Holder, 716
F.3d 499, 506, 509 (9th Cir. 2013) (all country conditions evidence must
be considered for CAT claim, including government’s willingness and
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ability to control persecutors). And it also ignores the evidence from the
credentialed clinical therapist who examined Jairo, and issued a
detailed report about his chronic abuse, anxiety, and trauma. (A.R.
329–39.) Notably, she concluded that, despite his resilience,
achievements, and ability to heal in this country’s safe environment,
Jairo legitimately fears returning to Guatemala, and would be retraumatized, deteriorate mentally, experience PTSD, and major
depression. (A.R. 335–36.) The IJ’s subjective faith in Jairo’s alleged
“resourcefulness” in escaping Guatemala by bus and crossing the border
on foot under difficult conditions does not overcome this evidence, nor is
it the standard for determining internal relocation. Otherwise, every
“resourceful” refugee who escapes persecution would be penalized by
being deemed able to relocate within their country.
VII. CONCLUSION
Stigmatized as a child unwanted by his father and seemingly by
his mother, Jairo became a “social orphan,” deemed undeserving of
clean clothes, enough to eat, an education, a childhood, or a loving and
safe home. Had Jairo been able to live with his mother to avoid
extended relatives or secure police protection, he could have found
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safety. But because child abuse and domestic violence is a private
matter in Guatemala, the abuse continued and escalated for ten years
with implicit state acquiescence and impunity for his persecutors.
On this record, Jairo established that he suffered persecution and
feared future persecution on account of his membership in a particular
social group, except the IJ never reached the issue, and the BIA
professed to affirm a non-existent finding on the issue. The BIA’s
analysis of this issue was also fundamentally at odds with its own and
this Court’s decisions that membership in a family can be a particular
social group based on the three, relevant factors. When it came to
determining causation, the IJ and the BIA erroneously conflated the
separate inquiries as to existence of a protected ground, on the one
hand, and persecution “on account of” that ground, on the other. And,
they tacitly rejected or ignored Jairo’s testimony about unrelenting
family abuse; expert evidence about the existence of “social orphans”
like him; his persecutors’ motivation due to membership in this group;
and country condition reports and literature about Guatemalan
society’s refusal to protect domestic violence victims. By discounting
substantial admissible evidence, the BIA imposed a non-existent,
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impossible standard to establish a protected ground and persecution
because of it for asylum and withholding of removal.
The IJ and BIA also failed to properly analyze Jairo’s withholding
of removal claim, including its lesser nexus requirement where, as here,
a particular social group was established as a protected ground for
persecution. And finally, they improperly required Jairo to establish
that it was impossible for him to relocate as an element for CAT relief,
while ignoring evidence that he would risk suspicion, violence, abuse,
and enslavement if he did return to Guatemala, especially as a rural,
indigenous Mayan.
Accordingly, Jairo respectfully requests that this Court reverse
the BIA’s determinations that he failed to establish (1) membership in a
particular social group for his asylum and withholding of removal
claims; (2) nexus between such membership and his persecution for his
asylum and withholding of removal claim under their respective
standards for causation; and (3) and grounds for CAT relief, including
because of an inability to relocate safely to Guatemala. Jairo also
requests that his Court remand with instructions that the BIA grant
Jairo full relief, or properly evaluate his eligibility for asylum,
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withholding of removal, and CAT relief under the proper legal
framework and all evidence in the record issuing a well-reasoned
decision explaining its findings and conclusions.
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